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SITTING S AFTER TERM AT WESTMINSTER. 

Stone v. Carr. Mi^ga. 

THIS was an action of assumpsit, brought by the Tiio*ahuiba^ 
Plaintiff, who was a schoolmaster, for the pnmde for the 
education and maintenance of an infant child. wifei»y°t for* 

mer hmbandf 
yet if ht takes 

fhris into liis house, and they become part of hisfim3y, he shall be deemed to stand hfHrm* 

tu, and be liable in a cootraa made by his wife for their education* 

The child was the son of the Defendant's wife, by 
a former husband. On the Defendant's marriage 
with the child's mother, he had taken possession of aa 
house, which she occupied with her children, and 
which house had belonged to the first husband: the 
business she had carried on was continued; and 
the children were suffered to live with him as part 
of the family, and provided for by him while he 
was at home. 

Vol. III. B For 
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^ For the Defendant it was given in evidence, — that 
he M-as gunner of an India ship; that during his ab- 
sence on a voyage, the boy had been put out to school 
by his mother to the Plaintiff. His counsel then con- 
tended, that as he had never made any contract or 
agreement with the Plaintiff, he could not be char- 
ged, by reason of any implied liability ; and cited the 
case oiTubb v. Harrison^ 4 Term Rep. 118; where- 
in it is expressly decided, that a husband is not li- 
able for the education or maintenance of a child 
his wife may have had by a former husband. 

JaOvAKeuyony aftcrrefcrringto the case cited, said, 
the present was distinguishable from that : there was 
no doubt, if a man married a woman having children 
by a former husband, he might refuse to provide for 
them ; and under the authoritvof the Khiii; v. Mu)}- 
den^^ cited in that case of Tubb v. Harrison^ he 
could not be compelled to do it; but if a man did 
not so refuse to entertain them, and took the chil- 
dren into his family, he then stood loco paj^cntis as 
to them. Such was the case here: he had so adopted 
them, and having gone abroad, and left tlicm in the 
care of his wife, he should hold him to be bound by 
her contracts made for their maintenance and edu- 
cation. If she had any property by her first hus- 
band, the case was stronger; for then part of the 
property, of which the Defendant possessed himself, 



♦ Rex v. Munden — i Stra. 190. 
This was an order on the Defendant to provide for his wife's 
mother; and by the opiiiion of the Court of King's Bench, the 
order was quashed. The statute which enables an order of main- 
tenance to be made to provide for relationsi extending to natural 
relations onljfm 

the 
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belonged to the children : but even had their father 
died insolvent, it would not alter his opinion. The 
Defendant, on his marriage, had no right to take 
possession of the house and business : he had there- 
by confounded all the boundaries of the property, 
and placed hinvself in a state of responsibility. He 
therefore directed the Jury to find a verdict for the 
Plaintiff; which they didw 

Erskine and Lowes for the Plaintiff. 

G ibbs tsLud Espinasse for the Defendant. 



A servant who 



Alfred v. Marquis of Fitzjames, 

Assumpsit for servant's wages. 
Plea, Non-assumpsit. ^wZl^"^ 

The Plaintiff proved his employment as a servant hlT'bl^^i ^ 
in the family of the Defendant, and relied on a ^^^TJllL^ic 
quantum meruit for the time he had served. S«^toESg- 

Und, without 
any tcrecBsent for wages, is not entitled to anj, unlets there has bees aa expreis promise. 

It appeared in evidence, that the Plaintiff came 
over from Martinique with the Duchess of Fitz- 
jamesj then Mademoiselle Le Brun. His father and 
mother had been slaves on an estate belonging to 
her in that island. He had entered into her service 
in Martinique^ and continued to serve her after her 
marriage ; and the Duke found him with necessaries 
of every description. There was no contract for any 
hiring for wages ; but a witness said, that the Mar- 
quis had been heard to promise to pay him wages. 

B 2 Lord 
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Lord KENYOif asked Mr. Erskine^ counsel fof 
the Defendant, if he objected to the demand in toto. 

Mr. Erskine said, he did ; that the contract was 
not a contract for any wages in Martinique; and had 
so continued in this country without any variation. 

Lord Kenyon said, he was prepared to give a 
decided opinion: That up to the time of the pro- 
mise to pay wages, which the witness had said the 
Defendant had made, the Plaintiff had no title to 
recover, as there was no original contract of ser- 
vice for wages. 

Garrorv and Lances for the Plaintiff. 

Erskine for the Defendant, 



MoisES V. Thornton, m. d. 

toproreaptt- X HIS was an actiou for slanderous words, 

pk^crpuliu. The declaration stated, ** That the Plaintiff 

SJItir&TiSIS- was a Physician, and had duly taken the degree of 

fc«!itu*n^^ a Doctor of Physic;" and then averred, that the 

^nt*^^d!lMc Defendant speaking of him as a physician, used 

to produce II these false and slanderous words : ^^ lie is a Quack, 

diploma, under ^ ^ ' 

vli^in^^f ^^^^^'^^ ''^'^ ^ diploma: if he produces Ofic, it is 

Sc Andrew, in a forS^erV.^^ 
Scodind. ./ o J^ 

In support of the averment in the declaration, that 
the Plaintiff ** was a physician," and had duly taken 
the degree of ** Doctor of Physic," the PlaintifTs 
counsel proceeded in evidence a diploma from the 
university of St. Andrew, in Scotland, under a seal, 
which was stated to be the seal of that university. 

To 
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To establish the validity of this instrument, the 
attorney for the Plaintiff was called. He proved 
that he had gone into Scotland fox the purpose: he 
had been present at a corporate meeting of the mem- 
bers of the university, the Rector and professors : 
they acknowledged to him, that the signatures 
signed to the diploma produced, were their respec- 
tive hand Vwriting, and that it had been granted in 
full senate. He further proved, that each professor 
signed a certificate in his j>resence (agreeing with 
their hand's-writing signed to the diploma) and 
which certificate was produced. But he admitted 
that he had no previous acquaintauce with the uni- 
versity, its constitution, or mode of conferring de- 
grees, or any knowledge of the professors, except 
as he had given in his evidence in chief 

Lord Kenyon expressed a doubt, whether this 
evidence was sufficient to support the allegation 
in the declaration. 

The plaintiff's counsel contended, that public 
and corporate bodies could speak only by their seal, 
which WDs the only authentic document of a pub- 
lic act: that the university of aS^ Andrcxc was re- 
cognised as a university by^ the act of union, 
and of course had a power to confer degrees, of 
which the only evidence was some public instru- 
ment under the university-seal conferring such de- 
gree ; that the mere production of it ought there- 
fore to be sufficient : but that the evidence here car- 
ried the matter still farther, by proving the admis- 
sion of those by whom the corporate act was done, 
which placed its authenticity beyond a doubt. 

B3 For 
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For the Defendant it was insisted, that the allejra- 
tion in the declaration should be made oiit by strict 
evideijce; that it was not sufficient to produce a 
diploma, unless the Plaintiff also showed that the 
universi^ from which it had issued had power to 
grant it, and tlie persons whose names were to the 
diploma were properly authorized, and the seal of 
a university so constituted as to have tlie power of 
conferring degrees. 

Lord Kenyok. I cannot take the evidence as 
offered. The foundation of the whole is, that 
there has been a corporate act done. The most au- 
thentic evidencemust be given in a court of justice ; 
and you cannot Stop short of it. I take notice of a 
seal ; I must know that this degree, or diploma, 
which purports to be a corporate act, must be con* 
ferred under the authenticity of a seal ; which au- 
thentically delivers the judgement of the university 
at the time. If this is offered in evidence as the 
original act of the university, the Plaintiff should 
prove that it is their original act, by producing the 
original book of the university, or by proving that 
the seal is the seal of the university. This should 
be done by a person acquainted M'ith the univer- 
sity; not as it is done by a witness unacquainted 
Avith the university, ignorant of its constitution, or 
even whether they have any power to confer degrees 
or not. But it is attempted to be made good by 
the certificate ; that is not a copy of the original 
act, which, if compared with the original, might be 
evidence : it is a certificate that some corporate act 
was done; bi\t it is no evidence of that corporate 

act* 
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• 

acL The evidence offered does not tliereforc sa- 
tisfy the allegation; and the plaintiff must be non- 
suited. 

Erskine, Gibbs, and Mcintosh for the Plaintiff. 

Garrow and Raine for the Defendant. 

In the next term the Plaintiff moved for a new 
trial, and obtained a rule; but the court of King's 
Hench agreed in opinion with Lord Ken yon, and 
iliscliargcd the rule. 



Smiths. Macdonald. Majiz. 

This was an action on the case, for malicious a-ctlTforafe^ 

prosecution. '^'^^S''' 

Plea of Not G uilty. '''*°« ""'"8 

J any witnesses, 

The case, as it appeared in evidence, was, that *»<: "nnot main- 

' * ^ ' ' tain an adtion 

the Defendant had caused the Plaintiff to be taken for a malicious 

prosecution, if 

UD and committed to prison for a capital felony; his acquittal 

' . 1 t_ • 1 I •^ was the result 

having charged him and two other persons with of deliberation, 
having stolen his pocket-book ; that the Plaintiff dcnce sufficient 
had been kept in prison three weeks; and had jury*to pause. 
l>een indicted for the offence at the Old Bailey, and 
acquitted. 

It appeared, that at the trial at the Old Bailey, 
after the evidence for the prosecution was finished, 
the jury having deliberated for a short time, ac- 
quitted the Plaintiff and one of the other prisoners 
indicted with him, without calling any witnesses, or 
putting him on his defence; and that witnesses had 
been called for the third, and he also was acquitted. 

B 4 Upon 
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Upon this evidence Lord Kenyon said, lie was 
of opinion the Plaintiff ought to be npnsuited. 
This was an action for malicious prosecution, to 
which a probable cause was the decisive answer. 
It was of importance that prosecutions for offences 
should not be discouraged, at the same time that 
the liberty of the subject should be protected. A 
person might be acquitted, though the prosecutor 
had the best grounds for the prosecution he had 
instituted, and the presumption of guilt was strong. 
That if the evidence offered to the jury at the trial 
of the indictment was sufficient to cause them to 
pause, he sliould hold it a probable cause. 

The Plaintiff was nonsuited. 

Mingay^ Knowlys^ and Marryat for the Plair^- 

tiff. 

Erskine and Garrcrw for the Defendant. 



ExALL V. Partridge, Jones, ^ alt^ 

Whercthcrc AsSUMPSIT for mOUCV paid, laid' OUt", and ex- 
arc ^hree joint ,1,11 " 

lessees, tnd two peuded, With the commou monev-counts. 

of them asiign ^v, t^ r 

their ioif rest Plea, fs on-Qsmmpsit. 

thcUndiord Th^ thrce Defendants in this case, were tlic joiut 

has not con- . iiii'*^" • * •% r # 

sentedTotc- lessecs bv decd, ol certain premises m Mari/-lc' 

SIbiiity,The boyiCj to a person of the name of fFalsh, where they 

pi^tiffb^fng carried on the business of coach painters. Two of 

miws"bfthr^' *he lessees assigned their interest to Partridge, their 

wch™t»riJd°^ colessee. He was employed by E.rall the Plain- 

lessee, and dis- ^\ff yy)^Q ^^ ^ coach-makcr, and suffered him 

trained by the ' 

landlord for ^q 

rent, and he . , . . 

luving paid it, tht three lessees ue liable to him for money paid to their use» 
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to put several of his carriages on the premises. 
While they were there, the rent being in arrear to 
JVahhj he entered on the premises to distrahi, 
and took the carriages belonging to the Plaintiff, 
which he found on the premises, as a distress. The 
Plaintiff paid the amount of the rent (35/.) to re- 
deem his carriages, and now brought the present 
action to recover that sum from the three Defend- 
ants, as money paid to their use. 

The Plaintiff gave in evidence, the notice of the 
distress which w.is tothe three Defendants, and a re- 
ceipt for the rent in their name; and proved by 
JValsh^ the landlord, that he had never consented 
to the assignment made to PartridgCy but conti 
nued still to hold them all liable to him for the rent. 
The Counsel for the Defendant contended, that 
the whole interest in the premises being vested in 
Partridge, and he only being liable for the rent^ 
the money must be held to be paid to his use only : 
that as the goods of the Plaintiff were entrusted to 
Partridge only, he only washable for their being 
returned ; and as the money was paid to redeem 
the goods, and no responsiblity was attached to two 
of the Defendants, they could be subject to no lia- 
bility on account of them: that to call upon them 
therefore to rcpuy this money, would be to make 
them debtors against their consent, by a voluntary 
payment made by the Plaintiff. 

It was answered by the PlaintifFs counsel, that 
lliough Partridge only was ultimately liable, that 
was by means of a private agreement between them- 
jidv^s, to which the Plaintiff was not a party; but 

at 
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at the time of the distress, they were all jointly lia- 
ble to the landlord; the distress was made on them 
all joiiitly, the notice ofdistress wason them jointly, 
and they were jointly benefited by thc^)ayment. 
That it Avas not a voluntary payment, whereby the 
other two Defendants were made debtors, but a 
compulsory one, under the coercion of the distress, 
and to redeem the Plaintiff's goods, which had 
been wrongfully taken for the debt of the De- 
fendants. 

Lord Kr.xvoN was of opinion, that as the sole 
possession of the premises was in Partridge only 
at the time of the distress, which circumstance was 
known to the Plaintiff, and he solely liable to the 
rent', bv reason of the assi2:nment of his co-lessees to 
l)im, — the money paid could be deemed to have 
been paid to his use only, and not to that of the 
two other Defendants; and nonsuited the Plaintiff. 

Garr(ncvi\\i\ Ksi)iniisse^o\ihtV\d\\\i\^. 

Ei'sk'mc\oY the Defendant, 



vid. ST.Rcp. In the next term a new trial was moved for; 

when his Lordship cJianged his opinion, with which 
tlie rest of the court concurred, and a new trial was 
«rrantc<J. 



SI'lTINGS 
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Dean i?- Allalley, 

1 urs was an^ACtion of covenant. materectiow 

the outgoing te» 

The Defendant was lessee of some premises, nam may cany 

' away from the 

under a lease from the Plaintiff. One of the cove- prcmistt. 
nants was^ That the Defendant should leave all the 
buildings which then were, or should be erected on 
the premises during the term, in repair, &c. The 
breach assigned was, Tl^at the defendant took down 
and carried away two sheds, which liad been 
erected during the term on the premises. 

Defendant pleaded performance of thecovenants, 
and issue on the breach, as above assigned. 

The buildings in question were two sheds, called 
Dutch Barns, which had been erected by the De- 
fendant during his term; and which, his counsel 
contended, he had by law a right to remove. 

Lord Kenyon. if a tenant v/ill build upon 
premises demised to him, a •substantial addition to 
the house, or add to its magnificence, he must leave 
his additions, at tlic expiration of his term, for the 
benefit of his landlord: but the law will make the 
most favourable construction for the tenant, where 
he has made necessary and useful erections for the 
benefit of his trade or manufacture, and which en- 
able him to carry it on with more advantage. It 
has been held so in the case of cyder-mills, and in 

3 other 
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other cases; and I shall not narrow the law, but 
hold erections of this sort, made for the benefit of 
trade, or constructed as the present, to be remov- 
able at the end of the term. 

Gibbs contended, that by the express words of 
the covenant, the tenant was to leave all erections 
made on the premises at the end of the term. 

Lord Kenyon. I am aware of the full extent of 
that, and not quite sure that it concludes the ques- 
tion. It means, ihat the tenant shall leave all those 
buildings which are annexed to and become part 
of the reversionary estate. ^ 

Garraw and Joxis for the Plaintiff. 

Gibbs for the Defendant. 

Vide Shaw v. Filzherberi, 1 H. Black. 258, a^ 
parte Quincy, 1 Atk. Ml. 



Dawes v. P^ck. 



Where (OMis 
are cent pur* 
fuftnt to order 
by a carrier, as 
<iirecced by the 
consignee, the 
property is %o 
out ef the con* 
8 jgnor, that he 
caa maintain no 
action against 
the carrier for 
the loss of 
lihein. 



1 His was an action on the case, against the De- 
fendant, who was a common carrier, to reco- 
ver the value of two casks of gin. 

A Mr. Odty^ living at a place called Hill-Moir- 
tony in IVancickshirCy had ordered tuo casks of gin 
from the PlaintiflT. The goods were sent pursuant 
to order, directed to Mr. Odey^ Hill'Mortou^ near 
Rugby ^ Warwickshire^ by Peck's waggon. A wit- 
ness for the plaintiff proved the delivery of the 
casks at the place where the Defendant's waggun 
took in goods; and payment for the booking. 

Tlie 
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The goods were regularly sent by the waggon ; 
but as it did not go through Hill-Morton^ the casks 
were left at a place called IVest-Haddon, near Hill- 
Morton^ on the direct road which the waggon tra- 
velled. They were not taken away within the 
time mentioned in the permit ; in consequence of 
which they were seized. 

For this negligence in not delivering them, the 
present action was brought. 

The defence relied on by the Defendant's coun- 
sel was, that the action was ill brought in the name 
of the Plaintiff, the consignor; and that it should 
have been in the name of Mr. Odey; in whom, they 
contended, the legal property of the goods was 
vested. 

To prove this, they produced a letter from the 
Plaintiff to Odcy^ after the seizure; in which he 
stated, that the casks were sent exactly conforma- 
ble to his orders, and as directed ; and concluding, 
** as the goods have been sent conformable to your 
orders, and by the carrier you directed, I shall look 
to you for payment of the amount of the goods." 
— This letter was contended by the Defendant's 
counsel to be an admission by him that there was 
no property whatever in the goods in him; and that 
of course he could not maintain any action tor the 
loss. That in point of law, where goods are order- 
ed to be sent by a particular carrier, a delivery to 
that carrier is a delivery to the consignee, and vests 
the property from that moment in him. 

The PlaintifTs counsel contended, that the pro- 
perty was not so divested out of the consignor, but 

that 
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that he might maintain an aftion for the loss of the 
goods, and that it had been so decided. 
y»<^;Vayiev. Lord Kenton Said, that he was of opinion that 

Bayle, Cowp, * 

a94. the consignor, by the delivery stated, had fixed 

the consignee with the goods; and that no property 
resided in him : that that disabled him from bring- 
ing tlie action for the loss of the goods, as it was 
clear, that that loss must fall on Odey the consignee, 
who might certainly maintain an action for them ; 
and which, if he did bring, the Defendant could 
not avail himself of the recovery had against him 
in this a6lion for his defence ; so that he might be 
twice charged. 

His Lordship therefore directed a nonsuit. 

Garrow and Yates for the Plaintiff. 

Erskme and Raine for the Defendant. 

In the next term the Plaintiff's counsel moved 
for a new trials and relied on the cases of Davis v. 
James, 5 Burr. 2680, 2. Moor w TFilsofi, 1 Term 
Rep. G59; wherein it had been held that the 
consignor, as well as consignee, might maintain this 
action. But the court concurred in opinion with 
Lord Kenyox, that the nonsuit was right, and 
took the distinction, that in those cases the right of 
the consignor to maintain this action, turned upon 
his having entered into a special contract with the 
carrier to pay him for the carriage of the goods. 



AVatson 



Ik. 
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Watson v. Main. 

1 RESPASs, for breaking and en-tering tlie Plain- Jlfyttc'ilnJ^" 

tiff's dwelling-house, breaking open doors, and l^ljhin thin'**' 

seizing goods, detaining them in Defendant's pos- ^^''J''' f*^* "* 

session, till the Plaintiif in order to recover them, nnsc$, as a dis- 
tress for rent, 

was forced and obh'ged to pay a large sum of money, wherever 

The Defendant pleaded, 1st, the general issue ; stat. A Geo. ii. 
and, 2dly, that the Plaintiff rented a house, and was movarmust ^ 
tenant to the Defendant, at a yearly rent of 25/. pay- pUce after the 
able quarterly: that a quarter's rent was due: that du"c,^d*'J!ruit 
thePlaintiff fraudulently and clandestinely removed ^rV^ ''"" ^' 
the goods in question into the house mentioned ia 
the declaration, in order to prevent the Defendant, 
as landlord, from distraining them. That the De- 
fendant entered the house; in which, &c. the outer 
door being open, in order to make a distress on the 
goods so fraudulently removed, and because the 
door in question (the same being an inner door) 
was shut and fastened, the Defendant broke it 
open, and seized the goods a5 for a distress for said 
rent, prout ei bene licuity &c. 

lleplication dc mjuria sua propria traversing the 
fraudulent removal. 

Rejoinder taking issue on the traverse. 

It was proved, that the Defendant had been tenant 
to the PlaintiiFof ahouse in Exeter PlacCf parish of 
St. LukCj CheUea: That a quarter's rent had become 
due ait Lady Day, 1799- On the l^ih of Marck, be- 
fore the rent became due, that the Plaintiff had re- 
moved his goods off the premises, in order (as the De- 
fendant 
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fendant contended) to prevent their being taken as 
a distress for rent; but it did not appear tliat it 
had been done secretly. The goods had been 
seized within thirty days after their removal ; which 
the Defendant contended he had a right to do, 
under Stat. Jl Geo. II. chap. 19. 

Etjre^ Chief Justice, said, that he was of opinion 
that the defence could nbt be supported. The statute 
said, That, *^ in case any tenant or tenants, &c. of 
'* any messuages, lands, &c. upon the demise, or 
** holding whereof any rent, is or shall be reserved, 
** due. or made payable, shall fraudulently, or clan- 
•' destinely convey away, or carry off from sueh 
*' premises, his, her, or their goods or chattels, to 
*' prevent the landlord, or lessor, &c. from distrain- 
*' ing the same for arrears of rtni so reserved, due, 
** or made payable, it shall and might be law- 
*' ful, &c. within the space of thirty days next after 
** such conveying or carrying away, to take and 
*' seize same, wherever found, as a distress for the 
*' said arrears ojrent.'^ 

He was of opinion, and had before held, that un- 
der this clause of the statute, Goods removed before 
the rent actually became due^ and xcas in arrear^ 
could not be seized for rent ; the statute only apply- 
ing, in his opinion, to where the removal had taken 
place after the rent became due. lie was also of 
opinion, that, in order to subject the goods to be 
taken, the removal ought to be secret and not open 
and in the face of dav ; as in such case the re- 
moval could not be saiil to be clandestine, within 
the meaning of the statute : and it not being in 
evidence, in the present case, that the removal was 

such 
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such, he thought the plea was not supported : and 
his Lordship therefore directed a verdict for the 
Plaintiff; which the jury accordingly found. 

Le Blanc^ Seij. and Lowes for the Plaintiff. 

Marshal^ Serj. and 'Espinasse for the Defendant. 
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Wm. M^Namara and Margaret^ 
his Wife, V. Fisher. 

Tii«nh tkc * H 1 s was a writ of error from the Common Pleas, 
b^j^il^ The Defendant having brought an action of 
abrotd for mi- assufHpsU in the Common Pleas, for goods sold and 
^ Wife has delivered, against the Plaintiff -Marffare/, the wife 
ly a fum fbr her of thc Other Plaintiff, JViUiamj she pleaded Non* 

fluKiistence s 

md tboash Ac ossuff^it^ and gavcher a CO verture in evidence; which 

M/JuMii^Jd the Defendant had answered, by proving that the 

at*^; if the Plaintiff tf^ilUam had lived abroad in the JVtst Indi^ 

ifif It tu'tiae for fourteen years, and that the goods were sold to 

te(!!!Stt^ao. her as Kfeme'Sote; that the husband was still abroad; 

J^Si^i^ii. and that she received from Sir Richard Neave an 

gainst ibc wife, ^^mai allowancc of aguinea a week, though not se- 
cured 
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cured by deed. Lord Chief Justice Eyre^ beforA 
whom the cause was tried, being of opinion that this 
created a personal responsibility in her, he directed 
the jury to find for the Plaintiff; which they did. 

Upon this the present Defendant signed judg- 
ment, and the wife (the Defendant Margaret) was 
taken in execution. She brought a writ of error on 
this judgment, in her own name, and assigned co- 
verture as error in fact. The Defendant pleaded in 
nuUo est erratum. Upon the case being set down 
for argument in Easter Term last, the court, on the 
authority of a case in the Year Book, 14 Ed. III. 
cited by Mr. Justice Lawrence^ that the husband 
aught not to be joined, quashed that writ of error. 

In this term another writ of error was^ sued out 
ta the name of the husband and wife, >vithout his 
concurrence, and her coverture was assigned as 
error in feet, as before. 

The Defendant pleaded, that the husband lived 
separate and apart from the wife by his own desire; 
and tiiat thejemeh^d a separate maintenance duly 
paid, to her. 

The Plaintiffs in error took issue on this fact; 
and it now stood for trial before Lord Ksnton. 

The same facts were proved as at the former trial 

Lord Kenton. I think these parties have nris- 
takentheir way very much, by coming into thiscourt. 
I have frequently heard it laid down on the other 
side of the hall, and that from very high authority, 
that the proper course in such a case is to file a bill 
against a married woman and her trustees in a court 
of equity ; and I remember a «cause standing over^ 

C S because 
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because that was not done. Here there are no ar« 
tides of separation : to say, therefore, on this evi- 
dencei that there is an end put to the conjugal rela* 
tion between thoseparties, is what I dare not say, in 
point of law or of conscience. I am pretty sure 
that Lord Chancellor EUesmere has said something 
in Belhiap's case (if I recollect right, this case is to 
be found in Co. Litt S9) which has laid down the 
law in that case: it is an old case, and of great au- 
thority, to shew that this kind of proceeding cannot 
take place. There is no evidence here to shew that 
this woman has a separate maintenance. On this 
evidence, every man's wife may be said to have a 
separate maintenance, because her husband, as far 
as his abilities go, supplies herwith money from time 
to time. There must be a verdict for the Plaintiff. 

Erskine and Barrow for the Plaintiff. 

G arrow and Henderson for the Defendant*. 



* when the above case was decided, the case of Ruttom t. 
MarshaU was at hearing in 'the Exchequer Chamber. In that 
case, the fonner cases, in which a feme covert had been held to 
be solely liable, on the ground of her having a separate main* 
tenance were hilly considered, and the law, as there held, orer* 
ruled; and by die judgment of the court it was decided, Thtt 
ayfemr C9t«ft cannot contract and be sued as KfemesoUf even though 
she be living apart from her husbandy and though she has a separate 
maintenance secured to her by deed. -» Mdn/bii/ v. itfory Ruttofh • 
TdinRep.5l5. 









. \* 



TRINITY TERM, 39 GEO. III. . «1 

Rex i^. Walter. 

X HIS was a criminal information against the De- '^*»«P~FJ*tt* 
fendant, as the proprietor of a newspaper, called J!^^JS^""* 
The Timer, for a libel on the late Lord Corcper. wcUmcm^, 

' ^ . for tnucooduct 

The prosecutor clearly proved the Defendant to ^ ^ coadoct. 
be the proprieter of the paper, as well as the false- p«per, » «». /r . 
hood of the paragraph which respected Lord ^oaXubd, 

gy thtugli he htt 

i^OWpCT* nothioc to do 

The Defendant gave in evidence, that though he tttion, JEidie 
was in fact the proprietor of the paper, he had no- d^V^t 
thing to do with the conducting of it; that he re- •^"^^ 
sided entirely in the country; that his son was 
concerned in the conducting of the paper, without 
any interference on bis part; which facts were 
proved by the son himself. / 

Erskinet for the Defendant, contended. That 
though the Defendant might have been liable in a 
civil action for all acts of his ageocs» it was other- 
wise where he was to answer criminally. That 
though the proving him to be the proprietor of the 
paper might, prima JaciCy subject him cruninally, 
it was otherwise where it was clearly shewn that 
the fact of the publication was not his, nor done 
with his privity; that actus non facit reum nisi sit 
mens rea^ so that if the act of publication, which 
constituted the crime, was proved to be that of 
another, the jury would be bound to acquit the 
Defendant. 

Lord Kenyok taid, he was clearly of opinion, 
that the proprietor of a newspaper was answerable 
criminally, as well as civilly, for the acts of his ser* 
vants ot agents, for misconduct in the conducting 

C3L of a. 
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df a newspaper. That this was not his opinion only» 
but that of Lord Halc^ Justice Powellf and Mr. Jus- 
tice Faster; all high law authorities* and to which 
he subscribed. This was the old and received law 
for above a century ; and was not to be brokea iii 
upon by any new doctrine upoi^ libels* 
The Defendant was found guilty, 
ZaWf Adatttf and Cawper for the prosecutipq« 
JEnfcine for the Defendant, 



Cfthbpbt et cfif. V, Halev, 

[f.l.RH Debt onbond, 

oTeichangeor Xlic Defendant pleaded, that the bond was 

other tecontj, r ^ f 

on wiiich ufuii- given by the defendant for securing money, lent 

iiaf been taken, bv ouc Platickj to htm; upon wbich loan it wa^ 

on being tilled 

vponforny. corruptly, and against the form of the statute, 

luUs or 160111. agreed, that the Defendant should pay for the for- 
ties by I iMM , t n .A 

jur holder, a. bearaucc above five per cent &c. 
SS^Ae* The Plaintiffs replied, that the bond was given 

biik.Tij^I ^^ for a good and lawful debt, j^nd traver^d the usury 

f::'J& and issue thereon- 

the •bUgee can* 
fiot tet up the 

guiy^intht The Plaintiffs were bankers. Planck was z' gold-- 

*»^ *^^r ^^^*^^ ^^ Lo^g Acre, and kept cash at the house of 

tliM^ the Plaintiff's. — Ptanck was largely concerned in 

>Qidtbmsor discounting bills of excbanee, and had discounted 

ly tiken;ht for thc Defendant bills to the amount of 1344/. 2s, 

Ittanot by the i_ • t_ i- a. t 

•ubitttimon of upon which he took usurious interest, 
ky recover th^ Planck^ \\\ the usual course of business, paid those 

iSn^^ot^. bills into his banker's (the Plaintiffs) who credite4 

hjn^ 
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him to their amount, and who had no manner of 
knowledge of his transactions with the Defendant 

When the bills became payable, payment was de- 
manded of the Defendant ; who not being then 
able to pay them, the Plaintiffs took his bond for 
1S40/. and paid them the difference in cash. 

These facts being disclosed at the trial, the Plain- 
tiff's counsel contended, that they did not amount 
to usury. 

For the Defendant it was insisted, that the notes 
having been obtained from the Defendant on a 
usurious transaction, and the bond given in con- 
sideration of the notes, that the illegality of the 
notes was communicated to the bond, and vitiated 
it in point of law; and laCe v. fVellings, 3 T. Rep. 
537, was relied on. 

Lord K£NYOK said, that whatever might have 
been the case between the Defendant and Planck^ 
had the bond been given to Planck; and however 
theillegalit}'of theconsideration might in such case 
have vitiated the bond, he was clearly of opinion 
that it could not have that effect here. It was 
admitted, that the Plaintiffs were not concerned in 
or conusant of the dealings between the Defendant 
and Planck; Uiey gave the value of these notes to 
Planck; and the bond was given to secure that 
\'alue by the Defendant, whose notes they were. 
It would be of very serious consequences, if se- 
curities given at a great length of time preceding, 
on a good consideration^ should be declared void, 
hy reason of some part of the consideration being 
tainted with usury, between persons not parties in 

C '4 the 
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the securities. If a party in possession of a ser 
curity usuriously obtained, prevailed on that party 
to substitute a different security, that should not 
make the latter srood, because the substitution was 
made to one who wa§ party to the usury ; but in 
this case, the security was given to one not a 
particeps criminisy but to one who -came fairly by 
the notes, and gave for them a good consideration. 
He was therefore of opinion the Plaintiff was ea« 
titled to recover. 

Verdict for the Plaintiff. 

ErskinCy Gibbs, and Reader for the Plaintiff. 

Mingay^ Marryatt, and Lawes for the Defend- 
ant 

In the next term, the Defendant's Counsel, with 
the consent of the Lord Chief Justice, took the 
opinion of the court on the point; and the rest of 
the Judges unanimously agreed with Lord Ken- 
yon, and gave judgment for the plaintiff. 

Vide Ellis v. JVames. Moor, 7'5J, and Cro. 
Car. 33, 5 C. Roberts v, Tremayne^ Cro. 7ac» 
508, and L(fwe v. Waller^ Doug. 736. 
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Raven et alt v. Dunning yMm$»a. 

et Chilton. 

This was an action on the case, on a special _^ - 

airreement. the Defepaintt 

^ . in a joint aAioB 

The declaration stated, " That in consideration pi«di bank- 
that the PlaintitF would ship and deliver to certain doetnotmaioe 
persons, carrying on trade by the nzmtoi Sherraton 
and Chilton, twelve puncheons of rum, the Defend- 
ants undertook to re-deliver value, &c. and breach 
assigned in not delivering," &c. 

Dtfftnin^ the Defendant, pleaded, Non assumpsit. 

Chilton the other Defendant, pleaded Bank- 
ruptcy. 

The question in the case was, MTiether the goods 
for which the action was brought, had been sold 
and delivered to Sherraton only, or to Sherraton 
and ChiltoHy who carried on the business jointly, 
of spirit* merchants at Sunderland? 

To prove that the goods had been sold to Sher- 
raton only, Law^ for the Defcn<lant, proposed to 

call Chilton^ one of the Defendants on the record. 

.11 

His admissibility was opposed by the Plaintiffs 
counsel. 

Law contended, Tliat he having pleaded bank- 
ruptcy, was entitled to his discharge from the pre- 
sent demand, by virtue of his certificate, and was 

there- 
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therefore uninterested in the event of the action. 
He compared it to the case of an action of trespass 
against several, where' one of the Defendants^ 
against whom the plaintiff offered no evidence, 
might be called as a witness for the other Defend- 
ants. He added^ that he had releases from the 
witness to the assignees, and from Dunmng^ the 
other Defendant, to him, 

Erskine, for the Plaintiff. The witness stands a 
Defendant on the record, and liable to the costs of 
the action. It is contended, that he is a competent 
Mritness, because he has obtained his certificate. 
Can the Plaintiffs be bound by the mere production 
of the certificate? It may be procured by fraud; 
it may be void, because the bankrupt may have lost 
money at play. In the case put of the Defendant 
in trespass, who is admitted as a witness for the 
other Defendants, he is acquitted by the verdict of 
the jury : till then he is not admissible. In this 
case there is no acquittal by the verdict of a jury. 
The witness is therefore not admissible. 

Lord Ken VON. I adopt the answer given by 
Mr. Erskine. This witness is not admissible, nor 
can he be made so by the mode proposed. He is 
liable to the costs of this action iu case of a verdict 
for the Plaintiff; that is, an interest from whence 
he cannot be discharged. 

His Lordship rejected him; and the Plaintiff had 
a verdict. 

Erskine, GibbSy and Park for the Plaintiff. 

Lart; and Giles for the Defendant. 

Vidft irard v. Hayden et vevtom, ante 552. 

James 
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James t^. Jonbs, et ali. 7«&^ 

Ci AS£ against the Defendants, as owners of a ship 
called the Seqflawery for not delivering goods 
shipped on board that vessel by the Plaintiff. 

It turned out, however, «in evidence, that though 
the Defendants were the owners of the ship, she had, 
in fact, been chartered for that voyage by them, to 
two persons of the name of Rdtd and Parkinson. 

Upon this evidence, Lord Kenton nonsuited 
the Plaintiff, holding, — As no express contractwas 
proved with the Defendants, that Reed and Parkin-^ 
ion were for that voyage to be deemed as the own- 
ersy and the Captain as their agent pro hac vice, the 
liability being shifted by the charter-party from one 
party to the other. 

Erskine and Park for the Plaintiff. 

Garrew and GU^bt for the Defendant 
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SUMMER ASSIZES, 1799, 

AT HERTFORD, 

CORAM MR JUSTICE BULLER. 



The Kino u. Kelly, Crosby, 

and Burke. 

1 HIS was an indictment against three Defendants. 
^ The first count charged, that the Defendants 
made and counterfeited one piece of counterfeit 
money to tbe likeness of a shilling, and uttered the 
same to one Mary lugleihorp^ &c. The secotid 
count was in terms the same, only charging the ut- 
tering to be to one fVatts. The third count charg- 
ed, that the Defendants when they so uttered the 
said tastmejitiontd piece <ff false a)%d counterfeit 
manej/^ had about them, in their custody and pos- 
session, one other piece of false and counterfeit 
money, knowing the same to be false and counter- 
feit. 

Upon this indictment being opened, BuUery Jus- 
tice, ruled, That the prosecutor could go on the first 
or second counts of the indictment, for uttcringonly: 
Tliat, in order to convict on the aggravated charge 
in the -third count, it was necessary that the fact of 

uttering 
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tittering should be distinctly charged in the .same 
count in which it was charged that the Defendants 
had other counterfeit money about them at the 
time; which in the present count was not the case, 
there being in it no distinct charge of utteripg, but 
by reference to the prece^dent counts. 

The jury found two of the prisoners guilty, and 
the verdict was taken on the second count. 

The Common Serjeant Silvester^ and Fielding^ 
for the prosecution**. 



SUMMER ASSIZ4ES, 1799. 

' AT CHELMSFORD. 
CORAM MR. JUSTICE BUTLER. 



SCAMMEL, q. t. V. WiLLET, Clerk. U^iA^d^, 
Debt on the statute 21 Hen. VIII. ch. 13, for ,p .. . 

' To debt tgiiBst 

non- residence. ^« incumbeot 

of a parish for. 

The Defendant was the rector of Stanford le pon-rtiidcncc. 

it is a good dc- 

Hiipe^ in the county of £j#e;r. fence that, from 

T^i • • /%* n • 1 ^^* unhealth- 

The Plamtiff, after proving that fact, then gave fuinewofthe 
in evidence^ that for the twenty years last past, the il^iide""' 
Defendant had not resided on his benefice. thfriique'i^ 

The defence relied upon was, that the Defendant 
after having been presented to the living, went to re- t 
sidethere, and was soon after attacked with an ague : 
that the violence of the distemper had brought on a 

^ Tiioygb the point ruled in this case h not properly a Nisi Prius 
PW} Ihave^ however, thought it worth insertiDg. 

fever, 
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fevetf ^hich had totally destroyed his health? 
These facts were proved ; and it was further given in 
evidence, by his physician, that his present state of 
health was such, that to reside on nis living, would 
probably be attended with the most serious an€ 
dangerous consequences. 

This was relied on by the Defendant's cou*:sel| 
as amounting to a good defence in point of law. 

Shepherdy Serj. for the Plaintiff, admitted that 
sickness, or want of health, was a sufficient excuse 
for a temporary absence of the incumbent from his 
living; but for a temporary absence only: that if 
his state of health was such as to incapacitate him 
totally from attending to the duties of his function^ 
he ought to exchange his preferment, or totally rev 
tire from a situation, the important duties of which 
he was incapable of performing: and he said, that 
a case to that effect had been so lately decided in 
the court of King's Bench. 

Butter y Justice. I know of no law that says so; 
and I take the law to be precisely the other way. 
Sickness is a sufficient excuse for a temporary ab* 
sence, and it is so held in Cokeys Reports ; and 
there is no reason why it should not be so, where 
the illness, or total want of health in the incumbent 
is such, that he cannot reside on his living but at 
the risque of life. I am of opinion that it is a suf- 
ficient excuse; and as I know of no decision of the 
Court of King's Bench holding the contrary, I shall 
rule it so. 

The Plaintiff was nonsuited. 

Shepherd^ Serj. and R. Jackam for the Plaintiff. ' 

Garraw for the Defendant. 

SAME 
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SAME ASSIZES. 

Motes v. Willet, Clerk. 

1 HIS was an action on the case, against the De- <^ actum « 
fendant^ as rector of the parish of Stanford le mUc against 
HcpCj in the county oiEsseXy^ for not taking away natxti^^^ 

%• .•.! Ju« tithes, un» 

lUS tltneS. leaithcyluiTe 

The Plaintiff was a farmer in that parish, of tet^^j'j 
which the Defendant was the inicumbent ; and it ^[^.bw 
was proved, that when the grass was cut, he had awaTtit^^of 
set out the tithe in the swath. i"^ "^r^ 

Was set out la 

Buller, Justice, ruled, that the Plaintiff could ^*^**^ 
not recover: that befoi*e the Plaintiff could entitle 
himself to damages for not taking away the tithes, 
it should appear that they were properly set out, 
and in a fit state for the parson to take them ; that 
by a late determination of the Court of Exchequer, 
the tithe of hay was not to be set out in the swath, 
but in the cock; and that as the plaintiff had not 
set out his tithe in a proper manner, the parson 
was not bound so to take it ; and the action was 
therefore not maintainable. 

The plaintiff was nonsuited. 

Shepherd, Serj. and R. Jack/on for the Plaintiff. 

Garraw for the Defendant. 



CASES 
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AROUED AND RULED 



AT NISI PRIUS 

MICHAELMAS TERM, 40 GEO. III. 



IN THE COMMON PLEAS; 

FIRST SITTING IN TERM. 



Johnson r. Evans, Clerk. 

This M'as an action of slander. The words 
^^i!i^M> were, " She is a thief; and tried to rob me of 
JJ^. part of her wages." 

&*onS? The Defendant pleaded, 1st, Not Guilty; 2d, A 
^wiT^'. justification of the truth'of the words. 
feiTkig«com> The Plaintiff had been servant to the Defendant. 
jgistrate. Upou a dispute taking place, he discharged her ; 
and some difference arising respecting the payment 
of her wages, he charged her with having attempt- 
ed to cheat him respecting her wages, and used 
the words as laid ; but the Plaintiff failed in prov- 
ing them to have been spoken at that time. 

Having however sent for a constable, in order to 
take her into custody, he made use of the same 

words 
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words to the constable when he came, to whom he 
meant to have given her in charge ; but which in 
fact he did not do. 

To prove the words, the PlaintiflTs counsel then 
called the constable. 

He proved the words spoken ; but it further ap* 
peared, in the course of his evidence, that the words 
had been spoken by the Defendant, addressed to 
him in his character of constable, and in the course 
of the charge and complaint which the Defendant 
made to him against the' Plaintiff. 

Lord Eldon, Chief Justice, said, that the evi« 
dence given of the speaking of the words laid in the 
declaration, was not such as he should direct the 
jury to find a verdict for the FlaintiflP. Words used 
lb the course of legal or judicial proceeding, how*- 
ever hard they might bear on the party of whom 
they were used, were not such as would support an 
action for slander. In this case, they were spoken 
by the Defendant, under a belief of the fact, and 
when be was about to proceed legally to punish it. 
It would be a matter of public inconvenience, and 
<^ierate to deter persons from preferring their com- 
plaints against offenders, if words spoken in the 
course of their giving charge of them, or preferring 
their complaint, should be deemed actionable. 

The Plaintiff should be called. 

Cockellj Seij. and ^Espinasie for the Plaintiff. 

Shepherd^ Seij. andX^^, Seij. for the Defendant. 



I 



Vol. III. D SECOND 



34 



CASES AT NISI PRIUS, 



SECOND SITTING AT WESTMINSTER, 

IN THE KING'S BENCH. 



JV#«. 14. 



To miiotaio an 
action for nalip 
cioiuly hold- 
ing, when leat 
than 10/. wu 
due, cannot be 
sustained, un- 
leM it is in 
proof that the 
Plaintiff knew 
the fiict to be 
so. It is not 
sufident that 
in the action 
less than 10/. 
was paid into 
court, which 
the Plaintiff 
took out and 
proceeded no 
farther in the 
action. 



Jackson c;. Burlejoh. 

Case for maliciously arresting the Plaintiff, and 
holding him to bail, without any cause of action, 
to the amount of 10/. 

Plea^ — Not guilty. 

The Plaintiffs case, as stated by his counsel, was, 
that the Plaintiff, who was a liquor-merchant at 
Cambridge^ having employed the Defendant, who 
was a carrier, in the way of his business, and there 
being accounts depending between them, they had 
come to a settlement ; on which a balance of 9/. 6^, 
only was in favour of the Defendant, who, notwith- 
standing, had arrested and held him to bail for 10/. 
and upwaids. He further stated, in corroboration 
of the above facts, that the Defendant having pro- 
ceeded in the action, in which he had arrested the 
Plaintiff, the latter paid 9/. 6^. into court; which 
the Defendant took out of court, and proceeded no 
further in the action. ' 

In proving this case, the PlaintifTs counsel gave 
in evidence the aftidavit to hold to bail ; he then 
produced the writ, which was indorsed to hold to 
bail for 10/. and upwards, directed to the sheriff of 
Ca?nbridge. 

Th.e 
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The witness who produced the writ, was ask^4 
where he had got it : he said, it had been sent up tq 
him in a letter. Lccw objected to its being read. 

Lord K£NYON said, that under such circum-* 
stances, it co.uld not be received in .evidence. 

The PlaintifTs counsel then called the bailiff, by 
whom the arrest had been made: he produced hia 
warrant from the sheriff of Cambridge^ under which 
the Plaintiff had been arrested. 

Lord Kenton then said, he thought the writ 
might be given in evidence by producing it, the 
Plaintiff having proved an affidavit to. hold to 
bail, and a warrant founded on the writ. It was 
accordhigly received. 

To prove that only the sum of 9/. 6^. was due 
from the Plaintiff to the Defendant, a witness was 
called, who was present when the Plaintiff and De- 
fendant settled their accounts. He said, that upon 
that settlement the Plaintiff made up the account, 
by which he made out that he was then debtor to 
the Defendant on that balance of accounts, in 9L 
6s. only. 

• He was asked, if the Defendant acquiesced in 
the account so stated, and admitted the balance 
to be so; he said not; that the Defendant claimed 
a balance as due to him of 251. 

Lord Kenton said, that the ground of the ac- 
tion failed, and that the Plaintiff should be non- 
suited. The complaint was for maliciously holding 
him to bail, when such a sum of money was not due 
as entitled the Defendant by law to hold him to bail, 
the Defendant acted under the ipipr^ssion of a 

D S mistake 
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mistake, ib believing more than lOiL to be due, and 
under tbat belief held him to bail, he had a probable 
cause, and was warranted in that proceeding : the 
Plaintiff felt the necessity of proving that the arrest 
was made with full knowledge that the debt wa» 
under 10/. ; but he had failed in proving it. The 
calculation was not acquiesced in by the Defendant, 
who claimed a balance of iSL a6d therefore might 
well suppose that more than 10/. was due. 

The Plaintiff was nonsuited. 

Erskine and Pell for the Plaintiff. 

Ltfw and Lowes for the Defendant* 



IN THE COMMON PLEAS, 

WESTMINSTER, 
THIRD SITTINGS IN TERM. 

A'j^.w. Bergstrosi v. Mills* 

If a ship it caju Assumpsit bv the Plaintiff, for wages due to 
count of her him as a saitor on board the ship Brazilla ; of 
^iSn^r^ which the Defendant was the owner. 

capcorcd and ar« «r>i r nr . w 

Tint at Mr port Pl^a of Non-assiwjpsit. 

Ac^^S^ii The case on the part of the Plaintiff was this r — 
w^^ ^ **^ He was a native of Sweden^ and engaged as a sailor 

on board the Brazilla ^ a transport in the service of 
government, bound to Martinique. In the course 
of the voyage, the vessel was taken by a Frcfick 
privateer : she was afterwards retaken by the Alfred 

man 
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Ittan of war, and carried into Martinique^ which 
was her port of destination, where she discharged 
her cargo. 

The defence was, 1st, That the voyage was not 
performed: — Sdly, That after the Plaintiff, and the 
other seamen of the Brazilian had been taken on 
board the privateer, they had been invited by the 
officer of the privateer to enter on board her, by an 
offer of prize-money, not merely of subsequent cap- 
tures, but of the Brazilla herself; which offer had 
been accepted by the Plaintiff* and another Swede^ 
who was a mariner on board the Brazilla ; and that 
they had entered and done duty on board the pri« 
vateer, as part of her crew. 

This was however denied by all the witnessess 
called for the Plaintiff: 

Lord Eldon. There is no doubt, that if a ship 
does not perform her voyage, the sailors have no title 
to wages: the policy of the law has said so, as the 
means of making it the interest of the sailors to pre- 
serve the ship; but it is equally certain, that if the 
voyage is performed, a temporary interruption shall 
not defeat the claims of the seamen. The first point 
made here is, that the voyage has not been per* 
formed. I am of opinion that it has been sufficiently 
performed as to the service, to entitle the Plaintiff* to 
recover, unless he is prevented by the law arising 
out of the second point made by the Defendant's 
counsel. It is in evidence, that the ship ultimately 
arrived at Martinique^ the port of her destination ; 
she was on her arrival entitled to Freight: Freight 
is the mother of Wages ; salvage was due to the 

D 3 King's 
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King's ship by which she was recaptured; but with 
that deduction she was entitled to r€ceive her 
freight ; and probably has received it 
If ifordgn itt- The second point is a new one: — ^Whether a fo- 

man, captured '^ 

E* UAA *" reign seaman, captured on board an English ship, 
ten into theW who is takcu on board the enemy's ship, and volun- 

vice of the ene- i i i i i n 

my, though the tanly eutCTs on board her, and becptfies a plrt of 

recaptured and hcr crcw, thereby forfeits his claim to wages on 

v^age^he ^di board thc English ship ? The strong inclination of 

to wagei.^^ my opinion upon that point is, that it is a forfeiture. 

Upon this point, however, there i^ contradictory 

evidence: that, the jury are to decide; and if they 

think the Plaintiff did enter on board the privateer, 

and serve as part of her crew, I recommend it to 

them to find for the Defendant, and to leave it to 

the Plaintiff to move for a new trial. 

The jury found a verdict for the Plaintiff. 
Ceckelly Serjt. and 'Espinasse for the Plaintiff. 
Shepherd, Serjt. for the Defendant. 



SITTINGS AFTER TERM AT WESTMINSTER. 



^^'^' Habershon V. Troby- 

whtfe a cause Case for maliciouslv holding the Plaintiff to bail 

has been refer- •' ° 

red, and thcar- Xhc circumstauccs of the case were these : 

bitrator, upon 

inspection of the The prescut Defendant, who was a silversmith. 

Plaintiff's own . , 

bo«ks, and ex- had brought an action against the Plaintif)^ who 

aminatiohofthe , , , , . r i i i • -i 

pities, finds t^t had bccn his servant, tor money had and receive^, 
no cau^ of a'c stnd had in that suit arrested and held him to bail. 

tion, in an ac« 

cionformalicious profccoiioiiy die arbicriKir cannot be called as a witness to prove those facts. 

The 
1 
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The cause came on to be tried at the first sitting 
in the present term, when the present PlaintifT offer* 
ed to suffer a verdict to go against him, provided 
the present Defendant would produce his books'be* 
fore an arbitrator, and it did not appear by his own 
checks and entries, that the whole money for which 
he then sued the Plaintiff, had not been accounted 
for. A verdict was accordingly taken by consent 
for the Plaintiff (the present Defendant) and the 
cause referred, with power, for the arbitrator to 
examine the parties themselves upon oath, and 
compel a production of the books referred to. 

The arbitrator having examined the books, and 
the parties themselves on oath, awarded in favour of 
the present Plaiutiflf, that there was no cause of 
action against him, and that nothing was due from 
him to the present Defendant. 

Upon these circumstances the present action was 
founded, and notice given to produce the books. 

Erskine for the PlaintiflfJ now called for the 
books ; and proposed to examine the arbitrator as 
to the facts which appeared before him. 

This was opposed by the Defendant's counsel. 

Per Lord Kenton. I don't think I ought to 
admit tliis Evidence. It seems to me, that the ar- ' 
bitrator ought not to be permitted to depose here 
as to what transpired before him, either upon the 
examination of the parties themselves, or on an in- 
spection of the Plaintifl*s books: upon the prin- 
ciple» that the parties themselves could not have 
been examined in the former cause, nor could the 
Pkuotiff be compelled by a Judge at Nisi Prius to 

D 4 produce 
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produce his books ; and it would be a dangerous 
thing if such evidence were admitted to prove the 
arrest in that cause to be malicious, as the arbitrator 
might have proceeded to cut the knot rather than to 
unloose it, according to the strict rules of law, from 
a wish to do complete justice between the parties. 

The parties consented to withdraw z, juror. 

Erskine^ Mingay^ Barrow^ and Robinson for the 
Plaintiff. 

Qarrow for (he Defendant- 



Davis i;. Trotter, Esq, 
Sheriff of Surry. 

Whew t hink^ This was an action against the Defendant, as 

nipt has surren- ^ ' 

dered within the sheriff of SurrVj for an escape. 

fixty-cwo days 

under hit com- The pcrsou for the escape of whom the action 

fnifffiftfii and hat . 

submitted to hu was brought, was a bankrupt: he had surrendered 

lastezaminationt % ^ • • • -i i/*fl/» 

the commitfioii. undcF his commissiou at the end of the forty-two 
Mt^iit^^n^ days : his last examination being not then concluded, 
foj*^ti««^««* '^^ commissioners made an order for enlarging the 
tiojJTtSMbl^u time for his last examination till a further day, for 
V^u^ 1^^ which they gave him a summons, and iudorsed it, 
tt^ ^ *'*' ^ ^^ order for his attendance on that day, and 

as his protection during the intervening time. 
During that interval he was arrested by an officer 

of the sheriff of Surrif, at the suil: of the Plaintiff. 

He produced the summons from the commissioners 

for his enlarged tiipe; and the officer on the produc- 
tion 
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tion of it discharged him. Upon that discharge 
ibe present action was founded, as being an escape. 
ErMne for the Plaintifl^ contended, that the 
commissioners of bankrupt had no power to enlarge 
the time for a bankrupt to complete his examination, 
under the statute 5 Geo. II. ch. SO ; but were con- 
fned to the forty-two days mentioned in it; and that 
if fiirther time was necessary, it must be done by 
application to the Lord Chancellor, and by pro- 
curing an order on petition for that purpose. 

Lord Ken YON ruled, that as the batnkrupt had, 
surrendered under his commission, within the for- 
ty-two days appointed for his last examination, it 
was clearly in the power of the commissioners to 
enlarge the time for him to complete his examina^ 
tion, and in their power to protect him during 
that interval ; but that had he never surrendered 
under his commission, that then an enlargement of 
the time must be by order of the great seal. His 
Lordship, however, allowed the Plaintiff to take a 
verdict for one shilling with liberty for the De- 
fendant to move to set the nonsuit aside. 
Erskine and Lowes for the Plaintiff. 
Garnm and Marryatt for the Defendant 

In the next term, the Defendant's counsel moved 
accordingly ; and relied on Perrofs case, S Burr. 
as deciding the right of the commissioners to en- 
Jarge the time for the bankrupt's final examination. 

The court concurred in opinion with Lord Ken- 
fo», and ordered a nonsuit to be entered , 

SITTINGS 
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1 " ' -.1.^— —».«— ...-^ii.^ 



SITTINGS AFTER TERM 

IN THE COMMON PLEAS, 
AT WESTMINSTER. 



Sutherland v. Lishnan. 

Where ptrtict AssUHPSiT for Seamen 's wages. 
£t^^ Defcn-' The PlaintifF was mate of the ship of which the 
nlcuu\ the Defendant was the captain. 
J^^t^tT The Plaintiff proved the hiring by the Defen- 
i^^^rtttdiin dant of him, in the capacity of mate, and his ser- 
vice during^ the voyage. 

The Defendant's Counsel produced the ship's ar- 
ticles; these were under seal, and the Plaintiff had 
jBigned and sealed them ; but they were not exe- 
cuted by the Defendant They contended, that 
the action was misbonceived, and ought to be co- 
venant, the articles being under seal. 

Lord Eldon ruled, that the binding by deed 
ought to be mutual, to make it necessary for the 
Plaintiff to sue in covenant : that the Defendant 
never having sealed the articles, could not be sued 
in that form of action ; and that the present action 
was not rightly brought. 

The Defendant had a verdict. 

Cockelly Scrj. and Espinasse for the Plaintiff. 

Shepherd^ Serjeant, and Taddy for the Defendant. 

RODGERS 
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RoDGERS V. Lacy. ^^^ 

This was an action of assumpsit by the Plaintiff, J^^Vorl^ 
to recover his wages, as a sailor on board the ship |j^ IT^ 
Suffolk^ of which the Defendant was the captain. ^^ ^caat 
The Plaintiff proved, that the Defendant's ship i? <>^n«5* 'r 

* ^ * the captain to 

being at Savannah la Mer^ in the island of Ja- e>^« •» ^dr^m 

, of wages, theu- 

jnaicOy and much in want of hands, had engaged c^icc must spe- 
the Plamtiff, and five others, at forty-five gumeas of the 



bounty, and 9/* per month wages: that. the Plain- ^vea. 
tiff served during the voyage: that the Defendant 
paid him the forty-five guineas, but refused to pay 
him the monthly wages. 

The Plaintiff's witnesses further proved, that at 
the time the Defendant hired the Plaintiff and the 

• 

other seamen, he said, that he was enabled to give 
them such large wages, as he had a licence under 
the act of parliament from Mr. Murray^ who was 
cu$to$ rotulorum at Savannah la Mer. 

By the stat 37 Geo. III. ch. 73, it is enacted, 
" That no master of any merchant ship, which shall 
" sail from any port or place in Great Britain^ shall 
^* hire, or engage to serve, any seaman, or mariner, 
'* in any of his Majesty's colonies in the tVest Indies^ 
" at or for greater or more wages than according to 
" the rate of double the monthly wages contracted 
" for with seamen in the same station, hired or en« 
^'ganed to serve on board such ship at the time of 
'* her last departure from Grreat Britain^ unless the 
" governor, chief magistrate, collector, or comp- 
^' troiler of such port shall think that greater, or 



**more 
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^* more wages than double the monthly wages afore* 
** said, should and ought to be given to such sea« 
^^ man or mariner; and do and shall authorize, or 
** direct the same to be given by writing under his 
** hand ; and then, and in such case, the master or 
'^ commander of such vessel, shall and may be at 
^' liberty to pay, and the seamen to take and re- 
^^ ceive such greater or higher wages as the go- 
^* vernor, chief magistrate, collector, orcomptrol- 
^* ler shall direct, as aforesaid/' 

The Plaintiff having procured a copy of the li- 
cence so given to the Defendant by the officer in 
Jamaica^ the same was given in evidence, and 
was in the following words: — 

» 
^^ Jamaica^ ParUh of fFestmareland. 

^' Whereas it appears to me, the Hon. George 
** Murray^ Esq. custos rotulorum^ and chief magis- 
^' trate of the parish of IVestmorelandf by the oath 
*^ of Lawrence Lacy^ master of the ship Suffolk^ 
^^ and lying at anchor in the port of Smannah la 
^ ^ MeTy in the said parish, and bound from thence 
*' to the port of London^ in the kingdom of Great 
** Britain^ that he cannot engage seamen to carry 
'' his said ship home at the rate allowed by the law : 
^^ these are therefore to licence and permit the said 
*^ Lawrence Lacy to procure men on such terms as 
'* he can, to navigate his said ship, now loaded and 
*' ready to depart with convoy for Great Britain. 

** Witness my hand, 
" At Savannah la Mer, *' G. Murray.^ 

Jpril2ith, 1799. 

The 
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Hie counsel for the Defendant contended, That 
the Plaintiff could not recover : that the captain 
was only authorised to give wages beyond the dou- 
ble wages given on the outM^rd bound voyage by 
virtue of a licence ; which licence ought to be ex- 
actly conformable to the act of parliament : that 
the licence required by the statute, should specify 
what wages should begiven ; whereas the licence pro- 
daced^ contained no restriction, but left the master 
at liberty to give wages to what extent he pleased. 

It was answered by the Plaintiff's counsel, that 
the statute having meant to exercise a' controul 
over the giving of exorbitant wages, by certain re- 
gulations, intended, in particular cases, to dispense 
with them by means of a licence ; but that it never 
could be the intention of the legislature to impose 
any limit on the wages to be given, where a licence 
was granted; as it might happen that no men 
could be pix)cured at the sum the governor or other • 
officer might so limit ; though they might be got at « 

diflerent rates of wages. 

Lord Eldon said, he was of opinion, the Plaintiff 
was not entitled to recover; the licence not being 
conformable to the act of parliament. By looking 
to the policy of the act, it would appear, that as, on 
the one hand, sailors had exacted on the captains of 
British fVest India ships, by demanding exorbitant 
wages, so the captains themselves had been guilty 
of dishonesty and fraud, by endeavouring to seduce 
the seamen from other ships in the same trade by 
the offer of higher wages; that the act of parlia- 
ment meant to prcvt-iit both parties from treating, 
and to lodge the discretion in those who had 

no 
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no interest between them; that was in the chief 
magistrate of the island at which the ship was : that 
that discretion required him to settle the rate of 
wages. The words of the statute were, ** That the 
master shall be at liberty to give such wages as the 
magistrate should direct" Those words must refer 
to an antecedent settlement of the wages. His 
Lordship added, I am therefore of opinion, that 
the statute requires such a licence to ascertain 
what wages shall be given ; and this not being io. 
that form, the wages cannot be recovered. 

The Plaintiff was nonsuited, with liberty to move 
to set the nonsuit aside if the court should differ in 
opinion with his Lordship on the construction of 
the clause in the act 

Cockellj Serj. and 'Espinasse for the Plaintiff; 

Shepherd, Serj. and Runnington, Serjeant, for 
the Defendant 

• In the next term, a new trial was moved for on 

the part of the Plaintiff; but the court of Common 
Pleas concurred in opinion with the Lord Chief 
Justice. 1 Bos. v. Full. Reports, C P. 



Stmediy. 



Smith v. Knox. 



his »o defence AssuMPsiT, on a bill of exchanffc by the Plain- 

to u action oy . , o •/ 

%himafde)axAL tiffas thc Indorscc of one VertauL 

crofabUl, that 

the bUl was an TllC Dill WaS draWU bv VertauL in his own fa- 
accommodation V TX /• 1 

one, and that vour, ou thc Defendant, who accepted it, and in- 
known to the 1 1 • -- * 

holder. dorsed by Vertaul to the Haintiff. 

' The 



k. 
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# The Plaintiff proved the hands-writing of the se- 
veral parties to the bill, and there rested his case. 

Marshall, Serj. for the Defendant, stated, That 
he rested his defence upon two points; 1st That 
the bill in question was drawn upon the Defendant 
by Vertaul, and accepted without any consider- 
ation; 2dly, That the Plaintiff had sued Vertaul, 
and taken from him a warrant of attorney for the 
amount of the bill. 

Lord Eldon. As to the first point, If a persorf 
gives a bill of exchange for a particular purpose, 
and that is known to the party who takes the bill ; 
as for example, if to answer a particular demand, 
then the party taking the bill, cannot apply it to a 
different purpose; but where a bill is given under 
no such restriction, but given merely for the accom- 
modation of the drawer or payee, and that is sent 
into the world, it is no answer to a,n action brought 
on that bill, that the Defendant, the acceptor, ac- 
cepted it for the accommodation of the drawer, and • 
that that fact was known to the holder ; in such 
case, the holder, if he gave a bonajide considera- 
tion for it» is entitled to recover the amount, though 
he had full knowledge of the transaction. 

As to the second point, the several parties on a ^'J^^^^^ 
bill are chargeable in different order: the acceptor ™y p^«* «»»- 

^ , \ cbtfgetoapartf 

is first liable, and the indorsees in the order in which <>« «, which 

shall not dis- 

tbey stand on the bill ; but the suing, or taking a chaiige one iiabie 
security from one of the parties liable, shall not dis- Auur, if the 
charge another who is liable prior to him in point to odc^^aST" 
of order. In this case, the Defendant relies on the vi^jJat,*^^ 
discharge of the drawer ; the hohler has a right to ^^ '' ^"^ 
have recourse to ail the parties on the bill; and a 

secu- 



^ 

» 
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security given by the drawer cannot discharge the 
acceptor, who is liable prior to him. 

It is saidi that the holder may discharge any of 
the Endorsers after taking them in execution, and 
yet have recourse to the others. I doubt of the law 
as stated so generally; I am disposed to be of 
opinion, that if the holder discharge a prior indor- 
ser, he would find it di^cult to recover against a 
subsequent one ; but in the present case, the dis- 
charge of the drawer, by taking his warrant of 
attorney, is no legal discharge to the acceptor* 

Verdict for the Plaintiff. 

Vaughan^ Serj. and 'Espinasse for the Plaintiff. 

Marshall^ Serjeant, for the Defendant. 



Adams v. Davis. 

^^JlJJjy*^ Assumpsit, to recover the amount of a bakers 

kavebeendc \y\\\^ 
Kveredtua 

food wjtoets to Plea, Non-assumpsit. 

Every, withfwt Tlic Plaintiff Called several witnesses, who had 
Mir, if it wn been his journeymen while the bread had been fur* 
ciutQBMir to nished, and who proved the delivery of it at dif'* 
tbem. ferent times. 

Clayton, Serjeant, for the Defendant, objected : 
that the witnesses ought to have been released ; that 
the Defendant might have paid the journeymen, and 
they have not accounted for it to the master ; that 
they would in such case be liable over to him ; they 

ought 
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«>ttgtit to be released, inasmucti as they were swear- 
ing to discharge themselves. 

Lord £/db;i said, witnesses of this description were 
always admitted from necessity; nor did he see how 
this case was to be distinguished from the common 
one. If there was evidence that the common 
usage of the business was for the journeymen to re- 
ceive the money for the bread delivered, it might 
alter the case; but that not being the case, he was 
of opinion that a release was unnecessary. 

The Defendilnt had a verdict. 

Shepherd, Serjeant, and Law^ for the PHtintifF. 

Marshall^ Serjeant, and Clayton^ Serjeapt,^ forthc 
Defendi^nt. 



English v. Darley.^ 

Assumpsit by the Plaintiff, as indorsee of a. bill ^^J^^ 

"^ AMUotexcllMfC' 

of exchange against the Defendant, as the in- •cetportiBciir 

^ ^ nty froniy of 

dorser. t^ time to • 

« party oo the twff. 

The Plaintiff proved the hand-writing of the it»tdbcii«fit 
Defendant, and notice of non-payment by the ac- tubl^ei^tto 

• ' • ^ 1 1 • hiB) in order, but 

ceptor; and there rested his case. Botv>oBeiuu« 

The defence relied upon on the part of the p^drJdi^ 
Defendant, and wliich he gave in evidence was, 
that the Plaintiff having commenc^ed actions against 
the acceptor and himself, had obtained a judgement 
against the acceptor, and sued out execution 
against him: that a compromise had afterwards 
VoluIIJ. E taken 
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taken place between them, and he had accepted 
106L in part discharge, and taken a bond and war- 
rant of attorney for payment of the remainder, by 
installments. Tliis^ his counsel contended, was a 
discharge in point of law. 

The Plaintiffs counsel contended, that the holder 
having a right to sue all the parties, was not de* 
prived of his remedy against any of them until ac* 
tual payment, where he had proceeded at law against 
all, and there was no laches; and relied on Hayling 
V. Mulhall, 3 Black. Rep. 1235; and Macdonald 
V. Saving ton f 4 Term Rep. 825. 

Lord Eldox. I am of opinion, that the Plain- 
tiff, by the agreement with the acceptor, and the 
taking a new security from him, has discharged 
the Defendant; and that the present action cannot 
be supported. It is true, the holder of a bill of ex- 
change has his remedy against all the parties on a 
bill ; but the holder has it not in his power to give 
time to a party on the bill first liable, and afterwards 
to proceed against another: the holder may give 
time to his immediate inddrser; he may discharge 
him out of custody, at the same time that he is pro- 
ceeding to execution against a prior indorser to him, 
or against the drawer or acceptor; but he cannot 
give time to or discharge the drawer or acceptor, 
and afterwards proceed against that indorser. Sup- 
' pose the holder, a second indorsee, should give time 
to the payee, the first indorser, and take his warrant 
of attorney, payable at a future time, could he pro- 
ceed, and take out immediate execution against his. 
immediate indorser.^ I thmk not; for if that in- 
dorser 
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dorser paid the money, he would have a right to re- 
sort immediately to his indorser; that is, to the 
payee who had before had time from the holder: 
thb is inconsistent I recollect a case in the bank* 
niptcy, I think, of Lewis and Potter^ where the 
holder of a bill having entered into a compositjion 
with the acceptor, and afterwards proved the amount 
tf the bill under the indorser's estate, the Chancelr 
lor, on a petition, Ordered the debt to be expunged. 
I am of the same opinion ; and as the Plaintiff, in 
thia case, has accepted a security from the accep* . 
tor, he has, in my opinion, discharged the Defend- 
ant Xht indorser-i and must be nonsuited. 

CocktUy Serjeant, and Best for the Plaintiff. 

Shepherd^ Serjeant, and Lens, Serjeant, for the 
Defendant. 

Vide Dyke v. Mercer^ ft Shcraer, 394 ; Watwyn 
T. St. Ctuintin, 1 Bes. and Pull. 65S. 

In the nei^t term the H^intiff moved for a new^ 
trial ; but the court concurred in opinion with Lord 
EUon^ and refused the xujk* 



S 8 Kino 
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KiDD t>. Rawlinson. 

wbeica p«rr 1 HIS was ati actioD fof moncv had and received, 
ihwi theshaiff; Plea of Non assumpsit. 

ofsik oTthem, One Abrun^ a publican being indebted to a jiidg- 

btUvoiumariiy uicnt Creditor, ^ fieri fac. was sued out against him, 

Se^rLatectt- ^nd the sheriff ofiSfirr^ took his goods in execution 

JSyn^t^ under it The Plaintiff iTiV/d; who was brother-in- 

2j[^22Si*TOto "^^ *^ AhruHy purchased the goods from the she- 

ti^efonnerbiuof ^ffs brokcr and took a bill of sale of them, dated 

«MKicr the latter, the Sd of Nctocmhcrj 1798. Tlie plaintiff did not 

take possession of the goods, but permitted Abrun, 

his wife and family, to remain in possession of 

thero» in the house. 

Abrun afterwards became indebted to the De- 
fendant RMwlinson^ by whom he was arrested, and 
put into prison, llie d^l^t was 14/.; and it was 
agreed, while Abrun vp!s in prison, that Rawlinson 
should keep the hous^ open and put in beer; for 
which it was calculated that an addition was to be 
made to Abnois debt of 10/. and Abrun agreed to 
give a bill of sale, which was made out for 29l* be- 
ing the debt and expences. 

Rawlinson entered, and took possession, under 
his bill of sale : the plaintiff gave him a notice that 
the goods were bis, under a fair purchase, and not 
to sell them. 

The goods however were sold for 26/. ; but half 
a year's rent being in arrear, for which the landlord 
distrained^ amounting to 12/.^ that sum was paid to 

him; 
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hiiA ; and the present action was brought to reco- 
ver the remaining sum, arising from the sale of the 
goods. 

The counsel for the Defendant, upon these facts, 
contended, that the Plaintiff ought to be nonsuited : 
that claiming title ynder a bill of sale, under which 
be had not taken possession, it should be deemed 
fraudulent, and the Plaintiff could made no title 
under it; and cited Twine's case, 3 Co. Rep. 80. 

For the Plaintiff it was answered, that the bill of 
sale, under which the plaintiff claimed, was not a 
voluntary bill of sale, but a purchase from thesherifT; 
and that it was such property as gave him a title 
Against all other persons claiming under Abrun. 

Lord Eldon said, he was of opinion that the 
Plaintiff was entitled to recover. In the case of a 
voluntary bill of sale it had been decided, that it 
was void, unless the person claiming under such bill 
of sale took immediate possession ; but that was the v ^ 
case as between debtor and creditor, where it was 
given by the former as a security to the latter: that 
was Twine's case. In the present case, the property 
was fully and fairly transferred to the Plaintiff, by 
the sale made by the sheriff. If, however, there 
was any fraud, as between Abrun and Kidd^ that 
would vitiate the transaction : he would therefore,^ 
leave it to the jury to say. Whether it was a fkir 
transaction, and the money bona fide advanced by 
Kidd^ and the goods fairly transferred to him by 
the sfaeriflTs bill of sale? 

The jury found for the Plaintiff, that the trans* 
action was bona fide. 

E3 Shepherd. 
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j^ Shepkfitdt Seijeant, and ---t- for the Plaintiff, 

Maftskall, Sg^. and Mmdey for tfafs Defondatot, 



• Boib tad 



|fr the next ternii the Diefendant moved to bavft 
a? nonsuit entered ; but the Qqurt of Cqromoti Pleat 
jigreejd ifi opinion if ith Lord £|.ppK, afid refits^ 
t^e ru}e. 

Vide EdfUtrdf y. Ifarben, S Term Rep. $%7i 
f^d Bull. N. P. SifS. 



nsmammEm^maBmes/eBBBgBBmtmamtaim 



SITTINGS AFTER TERM AT GUILDHALL. 



K^^B and others, v. W^jSTQif 
fr P^ fw • and others . 



kit. . Iva 



Koike Of ^ As^uMPyiT, tp rccovpf th« ^^loupt of a foTeigii 
■oMcceptnce bill of exchan^ drawn by one Garfle^ at Ejr(ia\ 
KtbiUofcK.; on Messrs. Guetano^ Drago, and IValsk^ 9X Genoa: 
csentlj jhrcB, the bill had been sent up to thp Pefendants, and 
f ktttrmi«^ they had sold it to the Plaintiffs \nl/mdan. 
&PMt^fm- The bill had been presented for acceptance 4jt 
i^ficu^^ Genoiff an4 the acceptance refused. Thedefencf^ 

yrBs. "[jphat it bad not been presented in a reasonable 
time, nor the protest for non-acceptance sent t6t 
this country as soon as i( pught to have been ; and 
thati therefore thp Defisndants had nc^t had ^^e 
pptice of its l^ing dishonoured, 

|u answer to this, it was proved that the bill had 
been put into the pc^t-ofBce at ZWa^fi tbe third day 
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•fter it had been received from the Defendants, 
which was the first Itidian post d^ after it had been 
BO received. It was further proved, that from the 
disturbed state of Italy for some time before, the 
regular post had been interrupted, and the' bill had 
not arrived z,tGenaa til 1 a month after it became due; 
that it was immediately presented for acceptance ; 
which being refused, it was protested,- and the pro- 
test sent off imAiediately by the post to England. 

A Mr. Keith, a partner in a mercantile house at 
Crfmkif proved that letters which he had put into 
the post in this country, so far back as February^ had 
not arrived at Genoa when the last mail which had 
arHved fiom that place had left it; and said, it was 
an extraordinary piece of good fbrune that the par- 
ties had had notice of the bills being dish<)noured so 
soon^ as from the distracted state of the country, he 
had been obliged to forward letters by many different 
conveyances out of the common course of the post ^ 

Lord KENTONsaid, that the Defendants ground- 
ed their defence on the supposed laches of the Plain- 
tiff; but he WB^B of opinion that if the Plarntiffs had 
sent the bill by t^e ordinary course of the post, they 
had done all they were called upon to do ; that they 
could not foresee that the post would be interrupt- 
ed ; and it could not be expected that they should 
send the bill by a special messenger, or any extra- 
ordinary mode of conveyance* His Lordship said, 
he therefore thought the Plaintiffs had been guilty 
of no laches i and were entitled to rec6Ver ; and 
they accordingly h^d a verdict. 

Erskine and Vdtllant for tht Plaintiff. 

Crtbbs and Prded for the Defendant. 

£4 UVBEE- 



V . 
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Si^dtr. UwDBEHUiL V. Witts- 

moe tjMnett 1 HE declaration in this case stated, that the De* 
suUe,andhe fendant, beinjr an inhabitant and resident within 

proeurei t dcpo- ^ 

ty to tern for the Ward of Brwtd'Streett had, at a wardmote* 
tmcm in it dw bccn chosen constable : that the Plaintiff was also 
noTMiofbytiie an inhabitant and resident within the same ward i 
•bMopds tod and that, in consideration that he would act as a 
the ^J^S% substitute for the Defendant, he undertook to pay, 
"*''*'**^ &c. and the action was brought to recover the sum 

so promised to be paid for serving as such substitute* 
Plea of the general issue, and notice of set-off. 
To prove the Defendant having been elected 
constable, a clerk in the town-clerk's office was 
called, who produced a list pf the persons sworn in 
to serve the office of constable, in which the Plain- 
tiffs name was inserted* as having been sworn in as 
substitute fpr the Defendant to serve for that ward* 
It was objected : that this was not the best evi- 
dence; and that the wardmote- book, containing an 
account of the election, should be produced; and 
it was admitted that this would have been necessary 
if the Defendant had not acHnowledged himself to 
IfiBvp been elected constable. 
Tq this Lord J^entox ass^nt^d* 
In ^he course of (he cause, it appeared that the 
Defendant had been held to bail before the year for 
which he had been elected constable was expired; 
and Ga^rroith counsel for the Defendal^t, observed* 
that the Plaintiff had been prematurif, as he bad ^ 
right to retain the money till the service for which 
it vas ^ be given^ was performed; that t^ Pljiin- 
" ' ■ • tiff 
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tiff might have run away before the expiration of the 
year; and the Defendant' might have been called 
upon to serve the office for remainder of the time. 

Lord Kenyon interrupted him, and said, that 
when a substitute was approved by the inhabitants, 
and sworn in at the leet, the liability of the princi- 
pal wfts at an end ; and that he could not after* 
wards be called upon to serve the office. 

Upon the set*o(F, the Defendant had a verdict. 

Mingay and Peake for the Plaintiff^ 

Garrcw for the Defendant. 



Trapp v. Spearman, Esq. 

/Assumpsit on a bill of exchange, by the in- ToiMketiaiflr 



dorsee against the acceptor. for ao aiieniM«» 

The defence attempted to be set up was that awteriti pait» 
an alteration fiad been made in the bill after it was ** *" ** 
given. The alteration was, * ■ when due, at the 
Cross'key^f Blackfriars Road;'^ which, Erskine 
contended, rendered the bill void. 

Lord Ken TON said, that this was notan alteration 
either in the time of payment, or in the sum ; that 
to makeabillof excliange void^ by reason of an al- 
teration, it should be in a material part ; though 
it had been formerly holden, that the even telling 
up a sum on a bill, or writing any thing upon it, 
would invalidate it, that strictness was now explod- 
ed: and as the alteration in the present case wa^ 
not in a material part, but only pointing out the 
place where the bill was to be paid,, it was not 

an alteration as should invalidate the bill. 

• • • ■ 

ThU 



« CASES AT NISI PRIUS, 

This being the only ground of defence, the 
plaintiff had a verdict. 
Garrtm and Giles for the Plaintiff. 
Erskim for the Defendant* 



BOEHTLINCK v. ScHNEIDEB, As* 

signee of Crane, a Bankrupt. 

ut/TTftf^sB Trover for a quantity of tallow. 

wi^y.itiimit Tj^g case in evidence was, — Crane, a merchant 

tMnupropcHy Jq Jjmdoriy by a letter dated iS(fp/. 18, 17.98, or- 

authenticated ^ m % 

inmthatcoun- dercd the tallow from tile Plaintifi, who resided in 

trys tiidcaiUK)t 

i>c4MmiA iqr Russia. On the 1 1 th of October following, twenty 
^^ casks of it were shipped at Cronstadtj on board the 

ffiHian^ Ciptam -Jshencood^ and the remainder the 
next day. The ship* arrived in London in Decern-^ 
bet^. Crane committed an act of bankruptcy on 
the I6thof0t/o*er. 

On the ship's arrival in London^ the cargo was 
claimed by the Plaintiffs agents, on the ground of 
a right to stop it in transit u^ before it was deli- 
vered to the Defendant, who afterwards got pos- 
session of It. 

The Defendants relied on their right to retain 
the possession of it, on the ground that the ship 
was chartered by Crane^ and that a delivery on 
board the fhip was a delivery to him ; so that it 
conM not be stopped m transitu. 

The Plaintiffs counsel gave in evidence a letter 
dated the 19th of Oc/o&er, from the Plamtifr^ require 
ing Crane to give security to their correspondent 
in JLmdon before the goods should be delivered. 

Lard 
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LordKKNTOK. The whole question' is, Wh<5- ^«J^jJ^ 
Hier there wsis a delivery to Crane of the goods be- J/JS^SS^ 
fofc this letter was written or not? Before the deli- ••* *?!$^ 
rcry, the party mky annex any condition to it; but T^'^'JJ^*** 
not after. If the ihip was then chartered by Crane^ 
it is a complete delivery of the goods to him ; and 
there can be no stopping m transitu. 

It being asked by one of the jury, ^Vhether it 
made any difference that Crane had then commit- 
jted an act^of baAkruptcy ? 
liOrd KsNTON said that it made none. 
Jjm for the Plaintiff, stated that by the law df^ 
JtussiOf though the goods had been so delivered at 
Crtmstadty the shippers might stop them inPFansitu; 
lud pr(^K>sed to call a person conversant with the 
law of that country, to prove that tjbe law was so. 

Lord Kenton said, he could not admit such 
pridence of the law of a foreign countiy. 

Law contendjKl, that there was a difference be-^ 
tween the written and the unwritten law of a coun^ 
try: that the former must be proved by production 
of such wtitten law itself; but the unwritten law 
was matter of fact, and could only be proved by 
parol, by persons who were acquainted with it ; 
tnd said that in a case ofNeoiUe v. Gilchrist^ suck 
fyidence had been admitted. 

Lord Kenton. Can the laws of a foreign coun- 
tiy be proved by a person who may be casually 
picked up in the street r Can a court of justice re^-^ 
ipeive such evidence of such a matter? I shall expect 
it to be made out tome, not by such loose evidence, 
^mt by proof from (he country, whose laws you pro* 

pose 
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pose to give in evidence, properly authenticated. 
In the case of Morris^ who married the dai^ter 
of Lord Baltimore^ in Holstein^ the laws of that 
country respecting marriage were given in evi- 
< dence, not by parol, but by documents properly au- 

thenticated. In the great case of the St. Jago prize- 
money, it wa3 found to be necessary to send to 
Spain for an authenticated document of the laws 
of that country. Such proof, and so authenticated, 
I shall admit, as such only I hold to be legal. 

His Lordship therefore rejected the evidence ; 
and the Plaintiff was nonsuited. 

Law and IVood for the Plaintiff. 

Erskine and Gibbs for the Defendant 

In the next term the Plaintiff moved for a new 
trial, on the supposed admissibility of the testi* 
mony ; but the Court of King's Bench concurred 
in opinion with his Lordship. 

^•^s**- Barber v. Gingell. 

ifdwDe&ni- A.SSVMPSIT on a bill of exchange for 240/. 

•nt lets up u 1 

defence to a bill Plca, NoU'^assumpiit. 

u hit been for- Thc bill WHS drawu by John Taylor^ in his own 
itt^beto,it favour on the Defendant, and accepted by him, 
I^^fc^the and indorsed by Taylor to the Plaintiff. 
SlJ Ae^D^ftSI The defence was, 1st, That the acceptance of the 
S.5bKthe bill was forged ; Sdly, That after the bill became 
ti^^I due, Taylor, the drawer, had paid 40/. in money, 
part of the bill, and given a bill for the remainder, 
which had been regularly paid. 

To prove the acceptance, the Plaintiff called the 
notary's clerk. The bill was due the 4th of Ju- 

gust 



Mine 

der 

ciunitancei. 
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gust {Sunday): the clerk proved, that on the 
Saturday preceding, he had demanded payment of 
the bill of the Defendant at his house ; that he did 
Hot look at the bill, but desired the clerk to call on 
the Monday^ as he had then no effects. ' 

The PlaintifTs counsel contended. That this evi- 
dence precluded the Defendant from going into the 
defence of forgery, as the Defendant had not de- 
nied his acceptance, but promised payment of the 
bill on the Monday^ the Plaintiff being by that 
means prevented from seeking payment from the 
other parties on the bill, and in fact that it was an 
admission of his acceptance. 

Lord Kentok was of opinion, that it did not 
shut out the defence of forgery, as the Defendant 
had not looked at the bill. 

The Defendant proved the bill to be an actual 
forgery. 

The Plaintiff then proved that the Defendant 
had been connected with Taylor in business : that 
he had in fact paid several bills drawn as the pre* 
sent by Tayiar^ and to which Taylor (as it was 
supposed) had written the acceptance in the De* 
iiendant*s name. 

Lord Kekton ruled, that that was an answer to 
the case of forgery set up by the Defendant ; for 
though the Defendant might not have accepted the 
bill, be had adopted the acceptance, and made him* 
self thereby liable to the payment of it. 

The Defendant now proceeded to the defence, 
on the ground of the payment by Taylor. 

To prove that fact, his counsel called Taylor the 
drawer. 

He 



/ 
\ 



f$ CASES AT NISI PRIUS^ 

He was at that time, a prisoBcr in Chebntfori 

gaol, on a charge of forgery of the bill in que3tiott 

(among others) and brought up by hab^w carpus. 

Apntriapii. TTie Plaintiffs counsel objected to his evidence. 

SOB on t ouno 

cf lofseryof o That the witness then stood in thesitoationof a perr 
b ao adiiiitiibk son undcF a criminal charge for forgery of the bill 
paym«iof?M iu qucstiou: that it would be of great importance 
kM^bTto^ 9t the trial of the indictment to connect ^ witnesa 
*^^*^ with the bill in question : that if examined in chief 

by the Defendant's counsel, to prove the fact for 
which they proposed to call him, he most be sub- 
jected to the cross examination of them as the Plain-^ 
tiffs counsel, which must either go to criminatt 
him, or they would not have equal advantage with 
the Defeodant's counsel, if the witness ol^jected tQ 
the questions which had that tendency : that a simtr. 
lar rule had been laid down in the State Trials of* 
Hardy and Toolce : and that, in Lord MacclesJieUt^ 
case, when the question was asked of a master in 
chancery. What was the highest price ever paid for 
the place pf a master? the question wa^^ overruled, 
and held that it could not be asked. 

It was answered by the Defendant's counsel, that 
it never had been thought of as an objection to a 
witness, that one party should be deprived of the 
benefit of a witness's testimony, because he might 
object to some of the questions put to him on his 
^ross-examination : that the answers to the ques- 
tions which they proposed to put, could not afftet 
the witness, whether the acceptance was forged or 
not; as the only fact they wanted to ascertain by 
bis testimony wa;. Whether the bill bwi been paid 
or not? 

4 ImA 
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• 

Lord Kenton said, he thought he ought not to 
reject a witness, because on his cross-examinatioQ 
a question might be asked, . by which he might be 
afifected ; nor ought he to prevent a party from hav^* 
ing the benefit of his testimony. That the object 
for which he was called was a collateral, matter, and 
not imputing any criminality ; and that he should 
prevent a witness standing in the circumstances of 
the present from criminating himself. The rule a^ 
litated.to be laid down from the State Trials, ap- 
peared to him too general as to the admission of 
the witness ; and that he should admit him. 

Taylor was called ; but on being put into the 
box, refused to answer any question respectiqg the 
bill. The Defendant having no other witness, th<r 
Plaintiff had a verdict 

liOWj GarraWf and Giles for the Plaintiff! 

Ersk'uie and 'Espinasse for the Defendant. 



Thompson t;. Donaldson. 

xiLssuMPsiT on a policy of insurance on a ship To wove affer* 
from Demerary to Loiidon. protection or 

It became a question how far the underwriter miaimdogi 
was bound from the signing of the memorandum, SS^^A 
before the policy was actually signed. d^'^Si. 

Lord KENYoy said, that he should hold the 
underwriter bound from the time of the signmg the 
memorandum, if th^ policy was actually signed 
afterwards. 

The 
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The defence relied on was, that a pefWri of the 
name of DonoghoCj in whom the interest was averred 
to he, was dead at the time of effecting the policy; 

To prove this, the Defendant's counsel proposed 
to give in evidence the letters of administration, 
granted to a persoij as administrator to Donoghoe. 

Lord Kenton said, he would expect further 
proof of the person's death than the mere production 
of the lettersof administration: administration had 
often been fraudulently taken out when the part^ 
had been living, and afterwards been repeated. 
Whether Donoghoe was living or dead, nas a fact 
capable of other proof, which the Defendant should 
have been prepared with. 

The Defendant having no other evidence, the 
Plaintiff had a verdict. 

Erakine and Giles for the Plaintiff. 

Law and Ganvw for the Defendant 

Vide Uoydv. Fmlaj/son, ante vol. 2, 564. 



J RUNQUIST t^. DiTCHELL. 

ifuhioiiput This was a special action on the case. 

up at the Roftl ^ '^ 

Ewd^j^^^ The action was brought against the Defen- 
by the a&ip*s dant as the owner of the ship Cromer^ under the 

broker, as t /• n • - m ■ 

geoeraiship loUowing ciTcumstances: She was put up at the 

warranted to tail . i t « /• .r^ 

with convoy, and coffce-house as a general ship for Oporto^ war- 
•b^ttothT^"^ ranted to sail with convoy: the Plaintiff shipped 
b web M*^^ goods on board her, and effected a policy on her^ 
l^ubhd die '' on goods on board the Cromv" warranted to sail 
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with convoy." She did not sail with convoy, attd 
was loBt: by reaton of not complying with the war* 
lanty, the policy became void as against the under*^ 
writers ; andthe present action was brought to re« 
cover in damages the value of the goods, which 
It had been intended should have been covered by 
the policy. 

The ship broker was called : he proved that he 
had put up the ship as a general ship for Oporto^ 
at the usual places at the Royal Exchange; that the 
captain had during that time been frequently at the 
Exchange ; that he had signed bills of lading, in 
which the ship was warranted to sail with convoy ; and 
that hand-bills to thatefTedhad been handed about. 

The captain was called; but denied having given 
any author!^ so to represent the ship^ 

Lord Kenton said, the Defendant must be 
bound by the act of his agent the broker; if he did 
what he had done, without authority, it was a 
question between the Defendant and his agent; 
the public had nothing to do with it. 

Garrcw contended, that if the agent exceeded 
his authority, the principal was not bound by it; 
and that there was not sufficient evidence in this 
case to bind the principal (the Defendant) and to 
make him liable. 

Lord KfiNYON said, that he thought there was a 
sufficient representation of the ship's sailing with 
convoy, from the manner in which it was published 
and announced to the world ; it was in the common 
and usual way. He remembered a case at ffer^or^, 
where a gentleman having lost some horses^ an hand* 

VOL.1IL P biU 
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bill vas put out, and generally circulated, oiFering 
a reward for the recovery, A person having enabled 
him to recover the horses, applied for the reward 
offered by the advertisement; which the gentleman 
then thought fit to disavow. An action was brought; 
and it was held, that the publicity of the hand- 
, bills, and their general circulation, must be suffi- 
cient to charge the party with being privy to their 
circulation; and the Plaintiff recovered. 

As to the agent having exceeded his authority, 
that made no difference in the case : many cases 
might be put, where a person has authorized ano- 
the/ to do acts for him, and who has been bound 
by his acts though exceeding his authority; such 
a« merchants who have authorized their clerks to 
accept bills for them; and many other instances. 
He was therefore of opinion that the Defendant 
was here bound by the afts of bis agent, and the 
Plaintiff entitled to recover. 

The jury found a verdict for the Plaintiff. 

Erskine and Gihs for the Plaintiff. 

G arrow for the Defendant. 

Vide 3 Term Rep. 763; and E. L Company t. 
Hensley, ante vol. i. 111. 
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BuLLER and others v, Fisher 

and others. 

1 HIS was an action against the Defendants, as Wh««th«teu 

*^ an exception m 

the owners of the ship Atlas, to recover damages * charter-pany 

* . . ^ oi*^ perils •/ 

for the loss of goods which had been shipped by tbepa;' ^\o» 

I -r*f • 'm from the ship's 

the PiaintllT. mnning foul of 

The bills of lading were in the usual form, with fortun^is^truhl 
an exception of the perils of the sea. tion.V^dir* 

The case as it appeared in evidence was, that l^^L^ ^ 
two ships, called the Patriot and the Matthew^ 
were sailing in one direction, and the AtkLs in ano- 
tlier; the Matthew v/as to leeward when they saw 
the Atlas coining; the Matthew steered to keep 
closer to the wind, in order to give the Atlas an 
opportunity to pass: the Atlas mistook the object; 
and unable to weather both ship.s, she and the 
Patriot ran foul of each other, and the Atlas went 
down. 

The action being against the Defendants on the 
charter-party, it was admitted that if the injury 
could be deemed to be an accident arising from the 
perils of the sea, the Defendants were excused under 
that clause in the charter-party; butitwas contend- 
ed, that the Mattherv having endeavoured to keep 
out of the wayof the Atlas, the accident happen- 
ed from the negligence of the crew of the latter; 
and so could not be deemed a peril of the sea. 

Lord Kenyon said, if the Defendants have been 
guilty of any degree of negligence, and it could 
have been proved that the accident could have been 
prevented, they would certainly have been liable; 

F 2' but 
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but they are exempt by the condition of the char- 
ter-party from^ misfortunes happening during the 
voyage, which hnman prudence could not guard 
against, — against accidents happening without 
fault in either party. I am of opinion, that neither 
ship could be deemed to be in fault: and that the 
misfortune must be taken to be within the except 
tion of the perils of the sea. 

The jury, which was a special one, were about 
to find a verdict for the Defendant, when the Plains 
tiff consented to be nonsuited. 

Enklne^ Law^ and GiltSy for the Plaintiff. 

Garrawy Gibbs^ and Parky for the Defendant 

Vide post, Proprietors of Trent Navigation r. 
Wood. 



Aji^f^t^" Rex i^.Teasdale, Grant, et alt. 



tied to a abarc 

of a penalty un* ^ ^ 

•"^^ J!!l*jfl*^ Indictment against the Defendants, under the 

ai Geo. lU. ^. o 7 

ch.37..i«» Statute, for ex portins; machines used in the manu- 

good witoeat * ^^ 

GO aa indict- factures of tliis Couutrv. 

mcnt under the *r i » • /• 

tutuu. Under the statute the informer is entitled to part 

of the penalty. 

He was called as a witness, a.nd objected to 
on the ground of interest • 

Lord Kenyon overruled the objection, saying 
the point had long since been overruled in a case in 
Sir JamcB Burrow's Reports, soon after Lord Mam- 
veld's coming Into the court, in cases of bribery. 

Grant was found guil^, the otliers were acquitted. 

Mifigay^ Law^ Dampier^ and Pooley for the 
prosecution^ 

EnkinCf Macintosh, and Smith for the Defendanttr 
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SITTINGS AFTER TERM AT GUILDHALL, 

JN THE COMMON PLEAS. 



J 



Ratchford v. Meadows et alt. i^«i«r6ui. 



A.ssuMP8f T by the PlaintiflT for M^ages as a sailor where the 
on board a ship, charging the Defendants as the ^mop^ 

owners *® ■■ outiKjrt 

owners. htwitguliriy 

The service was not disputed ; and the defence ?»/?«* '^y 

■ their lotrreit, 

relied on was, that the Defendants were not the "^^^^^f**^ 
owners when the service was performed : the ser- ^ Wea eaters 
^icc was from the 8th of December 1798, to October per officer oT^ 

1TAO th«tport.Md 

i7927« ♦coi^traas- 

Previous to the bringing of the action the Plain- ^'SiSjml^ 

• 



tiflrhad examined at the office for ships' registers at SnMrfoBof the 
the custom-house, and had procured the names of S^^^i^ 
the Defendants on the record, who then stood in the **»««»»r » ^w* 
books as the owners at the time of the commence- •?**• ^^^' 

shall not tuh- 

ment of the service, and when the action Wasi^^mtt 

ow "« 

brought. ««»• 

The Defendants in their defence admitted, that 
they had been ownecs of the ship in question ; but 
relied they had parted with their interest in her 
in March 1798, which was previous to the Plain- 
tiff^s service. 

To prove their having parted with their interest 
at thetiaie by regular conveyance, the Defendants 

F 5 produced 



ro CASES AT NISI PRIUS, 

produced a deed cf conveyance of all their in- 
terest in the ship to certain persons in Liverpool 
(to which port the ship belonged) mentioned in the 
conveyance: that there had been a regular in- 
dorsement on the certificate of registry, entered 
with the proper officer of the port of Liverpool, and 
a copy of it transmitted to the custom-house in 
London; and that all these matters had taken place 
before the menth of October, 1798; from whence 
their counsel contended, that they had conformed 
to every thing required by the statutes 26 Geo. III. 
ch. 60, and 34< of Geo. III. ch. 68; and that the 
omission of the entry of the names of the new 
owners in the custom-house books of the port of 
JjondoHii was a neglect of the officer, from which 
they ought not to suffer. 

The Plaintiff's, couusel contended, that in all the 
cases which had occurred on these statutes, a strict 
construction had been put, and that the register of 
the transfer of the ship in the custon)-house books 
of the port of London was necessary to the complete 
transfer of the property, before which time nothing 
vested in the purchasers, and of course that they 
could not be deemed legal owners at the time of 
commencing the action. 

Lord Ehpoy having referred to the statutes, said, 
the statutes contained clauses of different natures; 
in some of the clauses it was expressly ordered, that 
certain requisites should be complied with, on failure 
of which, the statutes bad declared the transfer to 
be null and void ; but that there were other clauses 
which were merely directory ; of which description 
}ie was of opinion that which respected the re- 
gistry 
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gistry was; that any defect in the form of registering 
did not make the sale void ; and that the sale not- 
withstanding might be valid, and the propert}' com- 
pletely out of the vendors; but that in the present 
case the register was regular at Liverpool, to which 
port the ship belonged ; and he would not allow 
the omission or irregularity of the clerk of the 
custom-house in London, whose duty it was to make 
the entry, and to whom it had l^een regularly trans-; 
mitted, to destroy the validity of such a contract." 

The Plaintift* was nonsuited. 

Cockelly Serjeant, and ^Espinasse for the Plaintiff. 

Shepherd, Serjeant, and Littlcdale for the De* 
fendant. 

Vide Rolleston w Ilihbert, 3 T. Rep. 405. 
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SiGARD V. Roberts. 

A.SSUBIPSIT for seaman's wages against the De- i^«^>«nengoon 

. *^ ? shoBc on die 

fendant, as the captam of the ship Elizabeth on a sWp-s duty, and . 

n TT I 1 rwi 7 r> when the boat 

voyage from Jtiamburgn to 7 ranquebar, from Tran- » a^o«t to re- 
quebar to any port the captain should think proper; b^'^pcrSittcd^o 
and from thence to the port of Hamburgh, or any to^crsomArc-'' 
other port of del i very. ^^Jili^S" 

The Plaintiff signed the articles, and sailed on wUhtut'tC; 
the voyage to the Isle of France, wliere she took in ward^gflnd 
a cargo of coffee, sugars, &c. for Hambunrh, and °^*^^^*° f^^"" 

O ' o -^ * to their duly on 

was proceeding on her voyage, when she was met boj^-d tJil- ship, 

^ ^ ^ o It 1$ not a dc* 

on the 29th of March 1799, in the North Seas, by «€«'«"• 
his Majesty's ship the Lord Duncan, and tc.ken 
and brought into the DozvnSj and libelled iu the 
court of Admiralty as enemies' property, 

r4 It 
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It was given in evidence for the Plaintiff, tliat he 
had come on shore with a boat from the ship, accam^ 
panied by the second mate and the surgeon: that 
he had remained on shore; but it appeared, that 
he and the other seamen, on being required to get 
on board, said they liad had no victuals the whole 
of the d^y, und only requested to stay till they had 
some ; and that being then left on shores they had 
gone to the ship the next morning, when the De-^ 
fendant refused to receive thcm^ and dismissed 
them^ refusing to pay them their wages, and desir^* 
iQg them to go to Hamburgh and seek them. 

The counsel for the Defendant rested their de- 
fence, 1st, On the clause rn the articles by which 
the crew were to serve on the voyage above stated, 
jind back to ffaffibur^k^ or wherever else the port 
of delivery should be: that the ship not having 
vrived at ffamburghf or at any other port of de* 
livery, the action was not maintainable until either 
/ pf those events took place ; 2dly, That by another 

(the 7th) clause in the articles, no seatpan was tp 
demand apy money of the captain, but to he c%n^ 
tent with the w^ges he had received in advance unti} 
the vpyage was epded, the cargo uploaded, and th; 
ship cleared and brought into the proper mporings, 
ppder penalty of six m^rks ; so that this was a bar to 
(he Plaintiffs recovery in thiscouptry: 3dly, That 
this was ^ desertion, by whieh the seaman forfeite4 
|iis wages, ppder the last cl4use in these articles. 
whereb)(« Lord Elpqn. By the last clai^se jn these arti* 

thip*TmicUf, ples^esertion is a forfeiture of wages i the law would 
nm^ut^ )^ve^eldthe s^melanguage; the principal question, 
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therefore, here w, Is this a desertion ? The De- ^',;;2fdi. 
fendant undertakes to prove that it is ; but, from eS^I^tk* 
the circumstances of the case. I am of opinion that »«y»gf'' "» 
it is not : the Plaintiff and the other seamen only •/ ^* ™^ 

"^ for no good or 

requested to be permitted to remain on shore to W«i cau«c da. 

* , ■ , misses the ae»- 

have some victuals; it was a reasonable request; maa befon the 
tliey had no mtention of abandoning the ship ; they at such port, 
in f^ct went on board as soon as they had the dUtTij Zqw 
jneans, and were refused to be received. After tlius uajl^ *^**°" 
piTering to return to their duty, the captain shall 
not be permitted to call such conduct a desertion, 
when the whole conduct of the Plaintiff shewed 
that QO such was intended. 

The second question set up by the Defendant is, 
that the ws^ges, . if any are due, are recoverable at 
ffamburgk only; and it is therefore contended, that 
the captain cannot be sued in a foreign court of 
justice. It is a very wholesome provision, and it 
may be right law, that if a ship is captured, and 
the master and sailors all dismissed by the force of 
tbhtl personsi such clause should be effectual; but 
the qui^tion i% Has the Plaintiff a right to sue 
Iteref In this C4se the capts^in discharges the .sailor. 
I should be sorry to state, that when the captain dis- 
charges theseaman, such seaman has not a right to 
sue for his wages. The seventh clause does not con- 
tain an express prohibition to sue in any country 
when the voyage is ended ; this clause therefore 
cannot prevent the sailors suing for their wages 
when the master discharges them; the voyage then 
)s ended as to the man who is discharged from (he 
ship. 

Verdict for the Pbialitf. 

Cockell 
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Cockell and JVigley for the Plaintiff. 
Shepherd and Taddy for the t)efendant. 



^''•*8- Wh ALLEY r. WraY. 

ation against a 1 HIS was an actiou of ossumpsit against the De-' 

the^^mon" fcndant, as a lighterman, for damage done to the 

^^efoic^^^ Plaintiff's goods, M'hicli had been entrusted to him 

«ci^ef^^^^^^ to deposit in the Plaintiffs warehouse. 

pear that the Thc declaration was in the common form ; viz. 

loss was POt ' 

occasionedby That the defendant beins: a licrhterman, &c. had un- 

a neglect of the r> o » 

comroonand dcrtakcu to^arrv the plaintifl's o:oods, and to deliver 

ordinary duty .^ i o 

of thcDcfcnd- tlicm safcly ; and then averred a loss by negligence. 

The facts of the case were, that a quantity of rice 
had been delivered on board the defendant's lighter, 
to be landed at the PlaintifTs warehouse. Previous 
however, to rice being permitted to be landed, it is 
necessary to present a petition to the commissioners 
of the customs, who refer it to the land-surveyor, 
upon whose report it is permitted to be landed. 

In this case, a petition had been presented to the 
commissioners by Mr. Stevetison, wl;o was the cus- 
tom-house agent to the Plaintiff; but no report 
having been made on it, the land-surveyor refused 
to permit the rice to be landed; in consequence of 
which, it remained in the lighter undischarged, 
where it received the damage for which the present 
action was brought. 

It appeared in evidence, that the presenting tlie 
petition, &c. was usually done by the custom-house 

agent 
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agent of the party to whom the rice belonjjeJ, and 
that it was not usually done by the lii::hterinan. 

Lord Eldox. In this case, the PlaintitF lias de- 
clared generally in assumpsit. To entitle the Plain- 
tiff to recover, it must appear that the loss hap- 
pened bv the neglect of doing that which was the 
regular and common duty of the Defendant. The 
law raises no presumption of what is his duty: that 
is matter of evidence: here it is in evidence, that 
the presenting the petition and the subsequent pro- 
ceedings, was the business of the custom-house- 
agent of the Plaintiff, notof the lighterman: if there 
had been any contract, or undertaking on the part 
of the lighterman, by theneglect of which the goods , 

were spoiled, it should have been the object of a 
sp^piO'l.COuut : there is no such count, and the Plain- 
tiff has relied on the general liability of the Defend- 
ant without making it out in evidence that it was 
the duty of the Defendant to have done that, from 
the neglect of which the loss has arisen. 
The Plain tiff was nonsuited. 
Cockell^ Serj, and Gibbs for the Plainti^^ 
Shfihird, Serj. for the Pefendant* 
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IN THE KING'S BENCH, 

SECOND SITTINGS IN TERM. 
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Chandler v. Parses and Danks. 

^^ly^ i HIS was an action of assumpsit, for vork and la- 
daict M ijoiat boar, and materials found, against the two De< 

COntlBCty MM ^^ 

Me Dcfeadatt fendao ts. 

pletdf inftncTt 

the pubtiff Plea, by the Defendaut Parkes, of the general 

^psSx^t Danks, the other Defendant, pleaded infancy, 

am in that ac- The Plaintilf entered a noli prosequi as to the De*. 

SSli^fr*" fendant Banks , and proceeded to issue with the 

55i!I?S other Defendant Parkes. 

Jj^jj^f^* Lord Kenton, on the case being opened, and 

looking into the record, said, he doubted how the 
Plaintiff could recover against one Defendant only, 
in an action on a contract which he by his declara- 
tion, 
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tion, had stated to be a joint one against two : that 
the infancy being admitted, the Plaintiff ought to 
have discontinuedi and commenced a new action 
against the adult Defendant, as being the sole con- 
tracting party according to the legal effect of such 
a contract, which was void against the infant 

The Plaintiff^'s counsel contended, that the pro- 
mise of an infant was not void, but voidable only ; 
and if the Plaintiff* had declared against the adult * 
Defendant only, he could have pleaded in abate- 
ment, that the con tract was a joint one, and quashed 
the Plaintiff^s writ. They then cited the case of 
Nokt V. Ingham*^ 1 Wils. 89, where in a joint ac- 
tion against two, a noli prosequi had been entered 
against one, and held to be good. 

Lord Kenton said he continued of the same 
opinion ; for the plea in abatement could not pre- 
vail, when it was disclosed that the other Defen- 
dant was an infant 

His Lordship nonsuited the Plaintifil 
Erskine and Lowes for the Plaintiff. 
Percvoal and Jervis for the Defendant. 



^ The case of Noke and CrUwell ▼• Ingham is clearly*di8dnguishable 
frtmi this case; for io that case, which was on a writ of error, the 
pkt by Ckisweilt one of the Defendants, was ** bankruptcy/' 
The defendant entered a noH pr^eqm as to him. The objec* 
ttoo was taken that the nok proaqm ennered as to one, q>erated 
as a discharge to bodi; bat it was oremikd, inasmuch as by 
die ttatnte lo Atm^ ch. 15, it b enacted, ** That the discharge; 
of a debc as to one paitner, by his becon^g a bankruptt 
shoqld ooc discharge the other partner. By the operstioo of the 
OaiMtef Ibei rfo ie , te other Defendant remains solely Sable. 
The caae of JVdb r^ In^kam therefore fortifies ^ opinion deli* 
icred by tbe Xoid Chief Justice in this case. 

SITTINGS 
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SITTINGS AFTER TERM AT WESTMINSTER, 

IN THE KING'S BENCH. 



Doe ex Dem. Griffiths v. Lloyd. 

whtre there i» This was an actloti of ejcctment, to recover the 
Jretdin,°and possessioo of lancls in the parish of Shadxcell. 
'^ftlT The lessor of the Plaintiff was the rector of the 

any part of the • « 

prcniisef could pansll. 

demiTcd^thJ % ^" ^^^ of parliament passed in the year I67O, 
whoiedemise f^^. ^j^^ enflowmeiit of the church of ShadwelL 

certain lands were appropriated, part for the sup- 
port of the parson, and part for the purpose t)f 
building a house for his residence. 

By another clause in the act of Parliament, the 
parson was impowered, with the consent of the pa- 
tron and ordinary, to lease for thirty-one years the 
lands allotted for the stipend of the rector: and he 
had himself a power of leasing for twenty-one years 
without fine, reserving the best rent which could be 
got. 

In 1746, Butler was appointed rector of the pa- 
rish: when he came into the parish, the whole of 
the land M'as let under lease. In 1776 he renewed 
that lease, at a rent of 25/. per ann. : in 1 792 he re- 
newed it at the f?ame rent; and again in the year 
1797. 

Gibbs^ 
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GibbSj for the Plaintiff, stated, that the ejectment 
was brought to recover the whole of the premises 
demised by the late rector: And the Plaintiff 
grounded his right to recover on two points; 1st, 
That no lease of the land could be good, unless made 
under the authority of the act of parliament : that 
the act only allowed the letting of the land allotted 
to the re6lor for a stipend : that here the demise 
was of the whole of the lands, and included the land 
on which the parsonage-house was to be built, 
which he stated, could not be demised. 

Lord Ken TO y said upon this point, that if the 
demise was of lands, and an entire rent reserved, and 
there was any part which could not be legally de- 
mised, that the whole of the demise was void. 

The second point upon which the Plaintiff re- 
lied, was, that the best rent which could have been 
obtained for the lands had not been reserved. 

The Defendant's counsel answered, that in 1772 
the lands were of very small value: That the lessee 
had then laid out 1000/. on them, and the renew- 
als had been to him. 

Lord Kenyox. There having been surrenders iTnds!^/* 
of the lease in 1792 and 1797, it is not sufficient to "l^rth^^Tio 
say that a rent reserved before was a sufficient rent 'rnV^at^ca^ 
then : the act of parliament says, there must be re- r^?^V!he"hI^rt 
served the best rent that can be got and obtained ; ""^ *^^ "? 

o 'be got, at the 

that means, the best rent that can be then got : that v^^^e i«»e 

. i» made, with- 

is, at the time of lettmg. It is said that in 1772 out any retard 
the premises had been let on a repairing lease, and iea$cii which 
1000/. expended on them : if the fact is so, a court havcTcerraiJiy 
of equity might give relief if the twenty one years cwmof ro*!>^ey 

^CIC thes expended 
In improve* 
mentt. 
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were not elapsed ; but sitting in a court of law, t 
must look to the time of the last letting after the 
surrender in 1797 ; if the premises were then not 
let for the highest price that could be got for them, 
the Plaintiff is entitled to recover. 

The Plaintiff had a verdict. 

Gibbs and Praed for the Plaintiff. 

Erskine and fVood for the Defendant. 



England v. Bourke. 

CfAS£| for words* 

Plea, Not guilty 

The words laid in the declaration were, ** you are 
a thief and a murderer." 

The Plaintiff had been tried for murder, and 
acquitted. 

Per Lord Kenvon. There is no justification 
of the truth of the words: had there been, notwith- 
standing the acquittal, I would have tried the truth 
of the plea. 

Verdict for the Plaintiff. 

Erskine and Onslow for the Plaintiff. 

Mingay for the Defendant, 

Vide post, Cook v. Field. 



SriTINGS 
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tions. 



Spears v. Hartly* Fdmarji^. 

This was an action of trover, foralogof mabo-*ifi>ythccusto 

*-* and usage of 

tany. ^"<*«« « ?^^y *« 

^ , 1 \ • 1 entitled to a lien 

The Defendant was a wharfinger, and claimed a on goods for a 
lien on it, as well for the wharfage as for the balance and he gct» pos*. 
of a general account; which balance was due in the goodsofhis 
year 1790, under which lien he justified a right to howThemtiu*^ 

^ • •. satis6edhis 

reiain it. vhole demand. 

Best, Serjeant, for tbe Defendant contended, ^^ofh^t 
that admitting the Defendant might claim a lien J'^^'feofi^u- 
for the wharfage due on a particular article, he^was 
not entitled to such lien for the balance of a ge- 
neral account. 

Lord Eldon referring to the case of Naylor v. 
Mangles, ante, 1 vol. 109, said. This point has 
been ruled by Lord Ken yon, that a wharfinger 
has a lien for the balance of a general account, and 
considered as a point completely at rest; I shall, 
therefore, hold it as the settled law on the subject, 
that he has such a lien as is claimed in the present 
case. 

Best then contended, that it appeared that the 
balance which the Defendant claimed to be due, and 
under which he entitled himself to a lien, had ac- 
crued in the year t790^ and so was barred by the 

Vol.. III. G statute 
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statute of limitations ; the debt being therefore dis- 
charged by operation of law, the Defendant could 
not be entitled to' any lien by virtue of it. 

Lord Eldox. If what has been stated by the 
Defendant's counsel be law, that the debt is dis- 
charged by the operation of the statute of limita* 
tions, no lien could be obtained by reason of it; 
but the debt was not discharged, it was the remedy 
only: I am of opinion, that though the statute of li- 
mitations has run against a demand, if the creditor 
obtains possession of goods on which he has a lien 
for a general balance, he may hold them for that 
demand by virtue of the lien. In this case the 
Defendant had a subsisting demand when the 
goods came to Kis possession ; and I am of opinion 
lie may enforce it by the lien which the law has 
given him for his general balance. 

Verdict for the Defendant. 

Btst^ Serjeant, and Reader for the Plaintiff. 

Cockell and JB^i/ey, Serjeants, for the Defendant. 



smmsK!^ 
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Curtis v. Hannay, Bart. 

Toanaction AssuMPsiT for forty-fivc guiueas, thepriceof an 

for the recovery . . 

of the price of hofsc sold by the Plaintiff to the Defendant, who 

a horse, it it no ^. . ^. ,.,, , 

defence that was au omccr m the lire guards. 

the warranty 

was untrue, if 

the Defendant was, after the sale, apprized of the fault of the horse» and did not return him; 

but, afterwards, by the application of medicines, or otherwise, has lessened the value of the 

k»rse,from what it was at tin time of the sale. 

The 
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Tlie horse had been warranted ; and the defence 
set up upon the part of the Defendant was, that the 
warranty had not been complied with, the horse 
having defective eyes when sold. 

It appeared that the Defendant had been inform* 
ed of the defect in the eyes the day after he bought 
the horse ; that he however kept him for near seven 
weeks before he returned him; in the course of 
which time, suspecting the horse had some defect 
. in his feet, he had applied a blister and some other 
medicine to the part ; this produced a disorder 
called a thrush, and a considerable degree of lame- 
ness : it was however, only a temporary lameness, 
and the horse recovered of it ; and it was in evi- 
dence that the remedies applied to the leg and foot 
could not have affected the eyes. 

On this case being thus made out, Lord Eldon 
said, he thought the matter set up by the Defendant 
was no defence to the action ; it appeared that the 
horse had defective eyes when sold, and that that 
defect was made known to the buyer a very short 
time after he had purchased him. Instead of re- 
turning him immediately, the Defendant doctored 
him : this produced a new disorder, which the horse 
had not when sold. The question was. Would the 
horse when returned to the seller be diminished in 
value by this doctoring? If he would, , his Lordship 
said, he thought the Defendant should pay the price, 
and bring his action against the seller for any defect 
in the warranty existing at the time of the sale. He 
took it to be clear law, that if a person purchases an 
horse which is warranted, and it afterwards turns 
out that the horse was unsound at the time of the 

G 2 war- 



M CASES AT NISI PRIUS, 

warranty, the buyer might, if he pleased, keep the 
horse, and bring an action on the warranty, in 
which he would have a right to recover the differ- 
ence between the value of a sound horse and one 
with such defects as existed at the time of the war- 
ranty ; or he might return the horse, and bring an 
action to recover the full money paid ; but in the 
latter case the seller had a right to expect that the 
horse should be returned in the same state he was 
when sold, and not by any means diminished in 
value; for, his Lordship said, if a person keeps a 
warranted article for any length of time after dis- 
covering its defects, and when he returns it, it is in 
a worse state than it would have been if returned 
immediately after such discovery, I think the party 
can have no defence to an action for the price of 
the article, on the ground of non-compliance with 
the warranty, but must be left to his action on 
the warranty to recover the difference in tlie value 
of the article warranted, and its actual value when 
sold. 

His Lordship concluded with saying, that if the 
jury thought that if any future purchaser was to be 
told that the horse had been blistered and doctored, 
it would diminish his value in the estimation of 
such purchaser, they should find a verdict for the 
Plaintiff; which they accordingly did for forty-five 
guineas, the price agreed upon. 

Cackelly Serjeant, and for the Plaintiff. 

Shepherd^ Serjeant, for the Defendant 



Gratlakd 
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Gratland v. Freeman- samedty. 

rissvMVsn for beer sold by the Plaintiff^ a pub- wkere a p^t^ 
lican, to the Defendant. tndesmanon 

It appeared that the Defendant had been in the^ci»tu)^e 
habit of dealing with the Plaintiff upon credit, and ^^^^^ler. 
bad paid him occasionally when the bill amounted JJ^^^JlIfy 
to a certaiu sum. ^.^HJ:^ 

About the month of October he had paid his bill ; ^^^^ 
and told the Plaintiff^s servant who brought the**^* 
beer, that he would run up no more bills with the 
Plaintiff, but would pay for the beer as it came in ; 
and th^ defence was, that he had paid the money 
to the .<^ervant. 

Lord £i.pov said, he must shew that the master 
had notice of this change in the mode of dealing : 
unless he had done so, it must be taken that the 
Plaintiff understood that the dealings between him 
and the Defendant continued in the usual way. 

Marshall^ Serjeant, fortheDfefendant, coritendedj^ 
that this notice having been given to the Plaintiff's 
servant, and the money having been paid to the 
ser\'ant, the master should be bound by it. 

Lord Eldon said, he thought not It was a, 
change in the usual mode of dealing suggested by 
the Defendant himself; and as he had personal 
dealings with the master in a particular mode, notice 
to the servant alone of a change in that mode would 
not be sufficient : the Defendant must shew that 
the master himself had notice of it, or he coul4 
have no defence to the action,. 

G3 The 
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The Defendant being unable to establish that 
fact, the Plaintiff had a verdict. 

Rwiningtoriy Serj. and Maddock for the Plaintiff. 
Marshall^ Serj. for the Defendant. 



HouLDiTCH ^t all. V. Milne. 

If a tradesman, AssuMPsiT for the repair of carriages. 

hiT^MUioiir The case in evidence was, that the carriages 

hSJiUci! parts belonged to a Mr. Copey: that the Defendant had 

^"^f^J^S^'sent them to the Plaililiffs to birepair^l, and had 

to'pa^Jhe^" given orders respecting them. 

Su^'^in^^"*' One of the carriages had been bought by Mr. 

to^i^X" Oj&ey himself, and paid for by him ; and the bill 

which w^s the object of the present action, contained 
a charge for repairs done to this carriage, and was 
made out in the name of Copey. 

When the carriages were repaired, the Defendant 
sent an order to pack them up, and send them on 
board ship: the Plaintiffs upon this sent to him to 
• /know who was to pay for them. The Defendant 
said, he had sent them, and he would pay for them. 
In consequence of this, the carriages were packed 
up and sent on board ship ; and the bill was made 
out and delivered to the Defendant: he desired time 
to look over it; and when the Plaintiffs clerk called 
a second time, he said the charges appeared very 
high ; but desired the clerk to call in a very few days, 
and he would settle it. Not having done so, Mr. 
Phillipson^ the Plaintiff's attorney waited upon him; 
when he said he was told the bill was a most exor- 
bitant one, and a fit subject to refer: he however 

saidi 
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said, he had the money to pay it ; but did not say 
whether his o>vn or Mr. Copeys. 

Upon this, Best, Serjeant for the Defendant, con- 
tended, that there being no proof of the Defendant's 
having money of Mr. Copey's in his hands to apply 
to the count in the declaration for money had and 
received, the PlaintifFmust be nonsuited; and said, 
it cam'e exactly within the principle of Matsmi v. 
IVharam, 2 Term. Rep. 80; in which it M'as de- 
cided, that if the person who had the goods was at 
all liable, the undertaking of another must be in 
writing. The question therefore was, Was Mr. Copey 
himself liable to the Plaintiffs? If so, the present 
action could not be supported. 

He contended, that this must be taken to be the 
fact, as the bill sent to the Defendant was made out 
in Copey's name, and contained charges for work 
done by Copey's own order; that every thing done 
by the Defendant was done in his character of agent 
to Mr. Copey; and there being no note in writing, 
be was not personally liable. 

Lord Eldo V said, he was not disposed to nonsuit 
the Plaintiff. In general cases, to make a person 
liable for goods delivered to another, there must 
be either an original undertaking by him, so that 
the credit was given solely to him ; or there must 
be a note in writing. There might, however, be 
cases where this rule did not apply. If a person 
got goods into his possession, on which the land- 
lord had a right to distrain for rent, and he 
promised to pay the rent, though it was clearly 
the debt of another, yet a note in writing was not 
accessary ; it appeared to apply precisely to the 

G 4 present 
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present case. The Plaintiffs had to a certain extent 
a lien upon the carriages, which tliey parted with, 
on the Defendant's promise to pay ; that, he thought, 
took the case out of the statute, and made the de- 
feudant liable for the amount of the bill. 

The Plaintiffs had a verdict, subject to a r?f?l[* 
ence with respect to the charges on the bill. 

Bayleyy Serj. j^nd for the Plaintiff. 

jBe*/, Serjeant, for the Defendant. 

Vide /niliams v. Leper, 3 Butt. 1886. 



ViNER, Administratrix, v. Cadell. 

Where the wife 

his' i^mi^rtertd Trover, for furniture taken by the Defendant, 
Mdi^^cl* as messenger under a commission of bankrupt, 
p?*»f*r^ ". acainst one Viner^ then deceased. 
of hi; effects, to Xhc Plaintiff, who was the widow of the bank* 

which she and 

infaBt-brothcri nipt, was also administratrix to one Lyom\ her fa- 

and sisters are • , , 

entitled, and thcr; and the goods in question bad been the pro- 
continued the perty of Lyons, who had left the Plaintiff and three 

business of the . i«ii ii/«t • r . 

father for their othcr Children, all of whom were mfants, except 

benefit, that is .• ^^i •.•/¥• 

not such a pos- the rlamtiti. 

^s"ar$hau The defence was, that the bankrupt took possession 
oHcrilig air of the house and the furniture claimed by thisaction, 
Snihesta. after Zy^w^'s d Cat h, and carried on the business of a 
tutcaijac \ baker, which Zy^?;?^ had carried on in his life-time; 

and Cockelly Seijeant, contended, that this was an or- 
dering and disposition within the statute 2 1 Jac. ch. 
J9, and was a justification to the Defendant for seiz^ 
ing the goods under the commission against Viner. 
Lord Eldon said, the statute did not apply to a 
case like the present, it only applied to cases where 

the 
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thepartieS| whose property was in the bankrupt -sposr 
session, were capable of asserting their claim ; and 
not to those ip which the rights of infants were im« 
plicated : that it was every day's practice for the 
children of a testator or intestate to apply by petition 
to th&Chancellor, where tlie property of their father 
had been seized under a commissioQof bankruptcy, 
againsthis executor oradministrator;thattheassign- 
ees fpight account for whatever property belonging 
to their father, which the bankrupt had in autre droits 
as expcutor or administrator, and which had got in- 
to their hands : that he should therefore not hold 
this to be property subject to liners bankruptcy, as 
far as respected the rights of the infant children. ^ 

His Lordship said, he thought the Plaintiff had 
been ilUadvised in bringing the action, as it would 
not settle the rights of all parties. The Plaintiff, as 
one of the four children of Lyons^ \vas entitled to 
one-fourth part of his property : that part perhaps 
the assignees had a rightto, she being the wife of the 
]bankrupt ; but as >he was also administratrix of 
Lyonst if hi3 estate was insolvent she could have no 
right to any part of it ; the property must therefore 
be directed to be all converted into money, and 
Lyans^s creditors paid first. There were therefore, 
perhaps, in the present case, the rights of many per- 
sons involved. Where a bankrupt was executor or . 
administrator without any interest, his assignees 
could have no right whatever to any of the proper* 
ty in his possession in his character of administra- 
tor or executor ; but where he was interested with 
Others in property, he would be tenant in common 
Vith them, and his assignees would stand in the 

same 
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same situation : and his Lordship said, he did not 
see how an action of /rtwer could be maintained by 
one tenant in common against another ; and till it 
appeared whether the Plaintiff was entitled to the 
whole property as administratrix of LyonSj in case 
the estate was insolvent, or only to a share of It, 
as one oi Lyons ^ children, to which the assignees 
would be entitled, as being the property of the wife 
of the bankrupt, he did not see how the action 
could be maintained. 

It appeared that Vinei% the bankrupt, M'as by 
trade a coachmaker, but had carried on the business 
of a baker (in which business the debt, which was 
the foundation of the commission, bad been con- 
tracted) for the benefit of the brothers and sisters 
of his wife, Lyons their father having been a baker. 
And Best, Serj. for the Plaintiff, contended, that 
not having carried on business for his own benefit, 
he could not be a bankrupt. 

Lord Eldon. That will not prevent him from 
being a bankrupt : an executor who carries on the 
business for the benefit of the testator's children, 
may be a bankrupt.^ 

In order to prove that Lyons's estate was insol- 
vent, Bestf Serj. offered in evidence the account 
furnished by the Plaintiff*, as administratrix in the 
Commons; to the truth of which she had sworn 
there : and he submitted that* as he could not call 
herself as a witness, it was the next best possible 
evidence. 

Lord Eldon thought it was not ; but said that 
if the Plaintiff's counsel desired it, he would re- 
serve the point. 

A vcr- 
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A verdict was taken for the Plaintiff; and Lord 
£ldon said he woirid consider the matter, and give 
his opinion the next day as to the best mode of set^ 
tling the rights of the different parties, without com- 
pelling them to go into the court of Chancery. 

Bestf Serjeant, and 'Espinasse for the Plaintiff* 

Cockellf Serjeant, for the Defendant 



Simmons i;. Wilmott and others* simedi^ 



This was 'an action of assumpsit, against the De- ^^^^ 
fendants, as churchwardens and overseers of the take care «f 

' casual poor; 

poor of the parish of Isleworthj for meat, drink, andtf ap^^ 

^ * not a paiUn* 

lodging, medicine, attendances, &c. found and offic^^ taiui 

. cate of a wxtttt 

given for one Thomas Shiac. coming wuhm 

• • « ' « r» that <4e$cnp» 

The case in evidence was, ih^it Shatt\ M^ho was tion, and for 
carter to a Mr. JVillanj residing at Marylebont Park rish-K^BceiT" 
(not within the parish of Isleworth) had been thrown to^rovide,he 
from the cart, within the parish Qf Isltworihj and ^^^^d!!« 
severely bruised; so much so as to render it unsafe Jl^^^njj^ 
to remove him. He was brought to the PlaintiflTs ^d^"**" 
house, where he was kept and attended for ten dayS) 
until he recovered: for this, and money paid to 
the nurse, &c. the present action was brought 
. Shepherdj Serjeant, in opening the case for the 
IHaintiff, stated it to be a question of very great im* 
jlortance, as it was to determine whether a person, v 
pot a parish- officer, who a^orded relief to a person 

under 
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under the pressure of immediate want, who came 
within the description of casual poof, could call 
upon the parish-officers to be reimbursed the cx-^ 
pences he might have incurred in the necessary re- 
lief of such person. , 

Before he w^nt into the question of their liability 
^n point of law, without any express promise, or di- 
rection to take care of the person requiring relief, 
he proved that when Shaw was brought to the Plain- 
tiflps house, he (the Plaintiff) sent to one of the 
overseers, to inform him of it. The overseer directed 
the person who brought the message, to go to the 
beadle; and also desired him to assist in takin&ccar^ 
of the man. It appeared that Shmo was a weet^ly 
servant to Mr. WiUan ; and that after he had re- 
covered, the Plaintiff applied repeatedly to Mr. fVil- 
ian, to pay him for the expences incurred in taking 
care of Shaw; and sent him in a bill amounting to 
8/. 18^. 6d: : Mr. IVillan offered him 5L 5s. which 
he refused to tal^e; and he then applied to the pa- 
rish-officers, and sent in a larger bill to them: it 
also appeared, that after the man had recovered, the 
vestry had made an order, stating, ** That as an en- 
couragement to humanity, they had ordtTed Simmons 
five guineas; but, at the same time, protested against 
their liability to reimburse him for the expences 
incurred, knowing Shaw to be a servant of Mr. fFil- 
lan^ and conceiving Mr. IVillan liable; and the j5yc 
guineas was merely voted as a voluntary donation, or 
reward for his humanity : this sum the Plaintiff* also 
refused to accept, and brought his action against the 

Defendants, 



HILARY TERM, 40 G£0, lit. 9S 

Defendants, as parish-officers^ for all the expenses 
incurred.' 

Lord Eldon. The questions in this case are^ 1st, 
Whether Simmons^ in point of law, has a demand 
against the parish-officers, either from the liability 
imposed upon them by law to take care of casual 
poor, or by express agreement? and, 2dly, Whether, 
having such demand, he has relinquished it, and 
bound himself to adhere to the demand he first made 
against fFillan, as the master of Shaw? The case 
is new to me. It has been decided, that if a ser- 
vant in husbandry has received relief from the pa- 

• 

rish-officers, they cannot recover it against the mas- 
ter, as not being of that description of servants for 
whom the master is bound to provide ; biit that if 
he was of that description, the parish-officers could 
recover. — My Lord Ken yon has ruled, that when 
a servant, living under tiie roof of his master, falls 
sick, the master is liable for medicines provided for 
the servant, if his illness has not been the conse- 
quence of his own misconduct or debauchery, \f 
Shaw had l)een a servant of that description, JVillan 
would have been liable ; but it does not follow that 
because IFillan might be liable, the parish-officers 
are thereby excused. It comes to this point, Wa3 
the person relieved, within the description of casual 
poor.^ If he was, the parish-officers are bound to 
take care of him: a common person would not; 
but if a common person does take care of him, on 
the liability of the parish-officers, I think he has a 
right to recover against them. 

With 
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With respect to the application in the first in- 
stance to JVillan, the PlaintifFmight have reasoned 
thus : ** I will try to get the money from IVillan^ m 
order to relieve the parish." That alone will not 
discharge the parish-officers; there must have been 
some express abandonment of his claim against the 
Plaintiffs, and an admission that he would look to 
fVillan alone. He has acted imprudently, perhaps 
wrong, in sending in a bill to the parish-officers 
larger than the one he sent in at first to IViUan^ 
and he must be bound by the first bill ; but even if 
you should think 8/. 1 8^. 6d. too much, and that 
five guineas is sufficient; if under all the circum- 
stances and the law, as I have stated it, you should 
bd of opinion that the parish-officers are liable, I 
think you must give a verdict for five guineas, 
notwithstanding the order of vestry; for I do not 
think the order of vestry, protesting against their 
liability, and offering it as a voluntary kindness, 
can be considered as a tender of so much. 

Shepherd^ Serjeant, and for the Plaintiff. 

Cockell, Serjeant, and Rain for the Defendants. 



Clkvzst 
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Clement v. Milner ei aft. j^th^.m^xx. 

Trespass for taking a cow. Towppoiti 

^ justincatioii for 

Justification by one Defendant, as owner of a taking atde as 

"^ a distress for 

field of turnips; and by the other as his servant, damagc/^M^rf 

» g% /, if it •ppear tint 

as a distress for d?Lm?L^t feasant. the party <&$- 

It appeared in evidence that the cow had broke acmaUytotiaco 
into a field of turnips belonging to the Defendant : beforTdiL'<^ie 
a woman picking turnips in the field turned her out: thejSdfiSa^ 
the fences (which it appeared thePlaintiff was boun(i ^^J12l'*"^ 
to repair) were in a very ruinous state, and the cow 
returned ; the same woman was about to turn her 
out again, when one of the Defendants being 
in an adjoining field, and seeing her endeavour- 
ing to turn the cow out, called out to her to stop, 
and ran towards the place where the cow was; 
the woman not having heard him, turned the cow 
back into the Plaintiffs field, and she had got back 
some way into the field before the Defendant 
came up : he followed the cow into the field, and 
called the other Defendant to his assistance: they 
drove her back into the Defendant's field, and from 
thence to pound. 

There was rather contradictory evidence as to tlie 
fact, whether the Defendant had actually got into 
the field where the trespass was done, before tlie 
cow had been turned out of it, or not 

LordELDOx, in his address to the jury, said, they 
were to consider that fact. If the Defendant Cle- 
mentSy in the act of coming up, in order to distrain 

tlie ' 
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the cow, had actually got into the field where the 
cow was committing the trespass, before she had 
been turned out of it, the justification was proved ; 
and they should find a verdict for the t)efendant. 
If they were of opinion that the cow was actually 
out of the locus in quo before the Defendant had 
got into it) though he might be in the act of ap- 
proachingt in order to distrain her, they must find 
for the Plaintiff. 

The jury found a verdict for the Plaintiff. 
Cockellf Serjeant) and Kyd for the Plaintiff 
Clayton, Serjeant for the Defendants. 



stmecuy. Price i>* Messenobr etalt 

Thcjorifdictioii X it£SPASS for taking goods^ viz, sugar, tea, tiails^ 
cannot be tried a cask, and a bag ; and for assaulting and impri-^ 

against their SOUIUg the Plaintiff. 

the officen have Plea, — Not guilty, as to thc taking the sugar, 
diaicJs mega' and the assault and imprisonment ; and admitting 
Z^^^ the taking of the rest of the goods. 
Sjfe The Plaintiff was a grocer in CoatTs Road, St. 
X^:^'^ George's Fields. 

™*' "^d^d The Defendants were runners to the police-office, 
ofacopyofit. Queen-square, Westmnster. 
acttcompUiBed Shcpherdy Serjeant, in his opening, stated, that 
thomed by die the actiou was brought against' the Defendants as 

officers acting under a warrant. 

Lprd 



wimnti 
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Lord Eldok interrupted hiin> and said, if they 
acted under a warrant, the action should not be 
against the officers ; it should have been against the 
magistrates who granted the warrant, or against the 
person upon whose information it was granted j 
whom the magistrates ought to give up. 

Best, Serjeant, on the same side, contended, that 
if the magistrates had no authority to grant the war- 
rant, or if the warrant was to take particular goods^ 
and the officers took other and different goods not 
mentioned in the warrant, they thereby exceeded 
their authority, and could not justify under the 
warrant. 

Lord Eldon assented to the latter position, but 
said, they could not try the jurisdiction of the liia* 
gistrates in an action against the officers : the war- 
rant, as far as it went, being a justification for them. 

Cockdly Serj. for the Defendants, objected : that 
the first step in the cause should be for the Plain-* 
tiff to prove a demand of a copy of the warrant. 

Lord Eldon said, the declaration did not charge / 

the Defendants as officers. If they meant to justify 
under the warrant, the proof of that lay on them: 
when they came to that part of the case, the Plain- 
tiff must prove a demand of a copy of the warrant. 

It appeared that the goods had been carried to 
the police-office ; and Bestj Serjeant, was proceed- 
ing to examine as to how long they had been de- 
tained there. ^ 

Lord Elbon stopped him, and said, he could SSffor «y"^ 
not go into evidence of any thing done after the J^frtJ^'whSh 
goods had been brought to the office ; the magis^ ^uLTikj^Sf 
trates were answerable for that, htve broni* u 

to the matb* 

Voi. UL H Th^ 
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The warrant was produced in evidence: npott 
which Lord Eldon referred to the stat. 2+ Geo. 
II. ch. '44; and said, that the magistrates not ha- 
ving been joined, there must be a verdict for the 
Defendants Hpon the production of the warrant ; 
as the want of jurisdiction in the magistrates could 
not then be enquired into. 

Shepherd, Serjeant, submitted, that if the warrant 
was manifestly, and on the face of it, illegal, the 
statute did not apply. 

The warrant when produced appeared to be a 
warrant, stating, that there had been lately stolen 
from some ship or ships, in the river ThameSy a quan- 
tity of sugar ; and that there was reason to suspect 
that the same was knowingly concealed or deposi- 
ted in the PlaintiflTs premises: it then authorized 
the Defendants to search for the same; and if found, 
to bring it, and the person or persons in whose 
custody or possession it should be found, before 
the justices. The sugars seized were not conceal- 
ed, but exposed in an open part of the shop. 

The warrant was founded on the act 2 Geo. III. 
ch. 28, commonly called the Bum-boat Act^ which 
authorizes magistrates to issue warrants to seize 
goods suspected tobestolcn from such shipor ships; 
and it directs actions for any misconduct in the exe- 
cution of, orin granting such warrants, tobe brought 
in Middlesex: and Shepherd. Serj. then contended, 
that the warrant was jiot within the act; and that 
the officers had seized goods not authorized by the 
warrant. He further observed, that if the warrant 
was not according to that statute, it must be taken to 
be founded onthe general jurisdiction of magistrates; 

and 
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und therefore as the goods had been taken in the 
county of Surry, if the action had been brought id 
that county, under the idea that the warrant had 
been issued under the general authority of magis- 
trates to issue warrants to seize stolen goods, on pro** 
duction of the warrant, and proving that it t^ds 
founded on the bum-boat act, the Plain tifFmust havd 
been nonsuited for not bringing his action in Afid* 
dieses; and, on the other h&nd, if founded on the 
general authority of magistrates^- the offence having 
been committed in Surry, he ipust have been ffOn- 
suited for laying the venue in MiddlesejPi whieh 
would be a case of great hardship on the Plaintiff. 

LordELDOK admitted the consequence that would 
follow, if thecase wasas^A^r^Aer^stated, but said, he 
would not then decide the question, whether the war* 
rant was illegal or not: he would however assume 
that the warrant wa^wholiy illegal ; and in order to 
save the expence of a new trial, in case the court 
should be of opinion that the warrant was a justifi* 
cation for the officers, and that a copy of it ought 
to have been demanded, he would direct the jury to 
assess damages separately upon that part of the 
trespass to which the plea of not guilty applied, and 
that which was admitted, with leave for the Defen- in m ic^io* . 
dant to nK>ve to set aside the verdict, if a copy of forTeuingg^ 
the warrant ought to have been demanded. piaimSr"hcMn. 

The Plaintiffs counsel was proceeding to shew^ dcnc?*of any *" 
that in consequence of the goods being seized, atid [?S^JL*bI^ht 
his having been apprehended, he had lost his busi- JJe*^n'*^ 
licss, and had been much injured. SldofoMt^S 

Bayley, Serjeant, for the Defendants, interrupt^ ^l^^^^^ , 
ed the witness^ and asked if the Plaintiff had not ^^ dcpcadiac. 

H S brought 
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brought an {ictioti against Naish, the ptrson who 
had lodged the information before the magistrates ; 
and if such action was not then depending. 

Being answered in the affirmative, he objected 
to the PlaintifFs going into evidence of this s|>e- 
cial damage in an action against the officers, while 
he was seeking for redress for this part of the in- 
jury against another person. 

Lord Eldon thought it would not be proper to 
admit such evidence. 

The goods had been carried to the magistrates 
office; and when it was discovered that the infor- 
mation had been ill-founded, the goods were re- 
stored, and the Plaintiff took away the sugar and 
nails, but refused to take away the teas, as he had 
no permit to bring them back into his stock. 
1^ g6o6i which Lord Eldon said,. it was the duty of the magis- 
iSTb^gS'to trates to have procured a permit, and to have re-. 
SbcT ^fti stored the goods, when they found they had been 
•irSv'hJr'^ seized without proper cause. His Lordship, in his 
Md*thi"'^rt ^' address to the jury, observed, that the officers could 
Slralia'k^th. ^^^ '^^ j^s^'fi^^ ^^ taking the tea and nails. If after 
^the^cT^'rf they had come into the house, they suspected thgic 
the nugbtrates werc otlicr stolcu goods in it besides those specified 

to procure toch , ^ i » , . 

permit. m the warrant, and went back to the magistrates to 

inform them of their suspicions, and the magistrates 
i gave them only a verbal order to seize the goods, 

such would not justify the officers in seizing them. 
His Lordship added, The warrant in the present case 
appears to be grounded rather on the old law, and 
the general jurisdiction of magistrates with respect 
to stolen goods, than ontlie bum-T[>oat act. I will 
not^ however^ here decide whether it is illegal on the 

face 
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face of it, or not; but for the{)urpose of saving the 
expence of a new trial, in case the court should be 
of opinion that it is a legal one ; or that at all events 
there having actually been a warrant, a demand of 
it was necessary previous to bringing the action, I 
will assume it for the present, as being no justifica- 
tion to the officers ; and you will assess the damages 
I separately on that part of the trespass whi ch is ad mit* 
ted, and that to which the plea of not guilty applies. 

The" jury accordingly found a verdict for the 
Plaintiff for 30/. for taking the teas, nails, and 
cask; and 70/. for seizing the sugar, the assault 
and imprisonment, subject to the opinion of the 
court on the latter point. 

Shepherd^ Serj. Besty Serj. and Lowes for the 
Plaintiff. 

CockeU, Seg.andJBdry/ey, Serj. for the Defendants. 

In the next term the Defendants moved to set ^^i**^*^ 
aside the verdict ; and a rule was granted as to the 
70/. which was afterwards made absolute: the 
court being of opinion, that whether the warrant 
was legal or not, a demand of it was necessary^ 
jinder 24 Geo. II. ch. 44. 

Vide post, Cooper et alt. v. Booths ^^ 



Davies v. Ridge and others. fwtcuy. 

Assumpsit upon an award, and for money had Tnmewbjr 
and received against the Defendants, as trustees of ^to^HtnT* 
a Mr. Pigot, of Peplaw, in Shropshire. 1^*^^. 

The PlaintiflF had been a judgment^creditor for SJSL^'"^^ 
9000/. part of which had Ijeen paid; and it had 

H 3 been 
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An tdmMnoB 
by one tniitee 
wUJ not bind 
bisco-truscect: 
mUur, where 
parties are per- 
tonally liable. 



CASES AT KISI PRIUSI, 

beeu referred to arbitration, to ascertain how much 
was really due upon the judgment The arbitra** 
tors had made an award in favour of the Plaintiff. 

Lord Eldon said, the Plaintiff must shevir the 
Defendant had effects of the trust- estate; submitting 
to arbitration did not make them personally liable. 

Mr. RidgCy one of the trustees, had admitted 
that he had money of the trust-estate in his hands; 
and Zawes for the Plaintiff, submitted, that this 
admission of one of them bound the rest. 

Lord Eldon. It would, if they were all per- 
sonally liable; but not where they are only trustees. 

Marshall^ Serjeant, znA Lowes for the Plaintiff. 

Shepherd^ Serjeant, for the Defendant 



Bsse 



IN THE KING'S BENCH, 

SITTINGS AFTER TERM AT GUILDHALL. 



SainrJsyf 

M, az. 



Where deeds 
retpeding real 
property have 
been deposited 
as a security for 
an annuity, §,£, 
it imfiUtStti 
intention in the 
party deposit- 
ing thenrto 
charge the real 
property, an4 
gives the party 
with whom they 
are deposited a 
licaon them» 



Richards v. Borrett, Esq. 

Assumpsit for money had and received. 

The Defendant being in the Fleet Prison, and 
distressed for money, had applied (by means of 
one Bryant^ an attorney) to the Plaintiff, to borrow 
some: the Plaintiff lent him some money, and took 
from the Defendant a bond and warrant of attor- 
ney, to secure an annuity. 

Shortly after, the Defendant applied through the 
same channeho the Plaintiff to borrow moi^ money ; 

the 
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the Plaintiff required a further security than a.bcmd 
and warrant of attorney; and the Defendant depo- 
sited with him the lease of a farm in Kentj which 
he represented as unincumbered ; and it was endea- 
Toured to be proved, that he meant to charge this 
real property with payment of an annuity for the 
latter sum advanced; but the Defendant's counsel 
asserted that it was only deposited with a view to 
secure the payment of the rent by the tenant in dis- 
charge of the annuity. 

The proof not coming up exactly to that point, 
Lord Ken YON said, it had been held in equity, 
that depositing all, or even part of the deeds res- 
pecting real property, implied an intention of char- 
ging the real estates, and gave the party a lien upon 
them ; and that as this was an equitable action, he 
Avould hold the same doctrine. 

No memorial of the first annuity had been re» 
gistered, nor had any deed to charge the real pro- 
perty with the second annuity been registered ; and 
the annuity having been in arrear, the preslent ac- 
tion was brought to recover the consideration^ 
money. 

No application had been made to the court to * 
set aside the first annuity ; and Erskine for the De- 
fendant contended, that the securities were only 
voidable; and that being still in existence, the pre^ 
sent action could not be maintained. 

Lord Kenyon thought the objection was well 
founded, with respect to one annuity; the party 
should be called upon to pomplete the securities ; 

II 4 and 
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and those for part having been completed as 
far as the party had been called upon, they must 
be considered as valid until set aside by the court; 
but, with respect to the other, the Defendant npt 
having done, or being unable to do, that which he 
had undertaken ; namely, to charge the real estate, 
the Plaintiff was entitled to recover the considera- 
tion-money of that annuity. 

A verdict was found, by consent, for the consi* 
deration -money of both annuities. 

Garrvw and Lawe^ for the Plaintiff. 

Erskine and Dampier for the Defendant 

Vide fFed4d y. Lymm^ apte vol, 1, 309. 



umtigf. Hbxnell v. Fairlamb. 

Aptrtjcanec AssuMPSiT for work and labour, as a ware* 

klDS BO BCtiOD « 

fc Shat hat houseman. 

flfiietJrwt Plea of the general issue, ^nd notice of set-off. 

^TXdSm- '^^^ Defendant had brought an action in the 

binf^ifiiif court of Common Pleacf against the present Plain* 

S^tb^iiif. ^^ff' *^ ^h'*^^ *h^ '*"^r ^^ pleaded ^3?taft and 

^SiSlS^ had obtained a verdict in consequence* 

^n^hTT ^' ^^^^ Kenton. If the present demand was the 

■^.""•^•n object of the set-off in the foriper action^ the pre- 

fvyhif. $ent action cannot be n^aintained; the subject of it 

has been already disposed of. 
Qarrifw fo^ tl)e l^laintiff stated, that that demand 

10 the ioria^tx action w^s ll. Sj.; the set off was 

14/. 
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14/. 15^;. and that the present action was brought 
for the surplus. 

Lord Kenvox. That certainly may be done. 

The Defendant had paid money intocourt suffici- 
ent to cover the present demand ; and had a verdict • 

Garrcfw and Jerois for the Plaintiff. 

Erskine and Lowes for the Defendant 



Murray and Another v. Buti^br. 



Assumpsit for money had and received, and IS** *^ ^J*^ 

^ ' tdricouDtelnaf 

on an account stated. luye •« out 

.^ . , with onl J cbnoi- 

Erskinej in his opening for the Plaintiff, said iot the balance 

• 1 . II 111 ^ • jetded ac* 

that the action was brought to recover the balance cmiot, if he 
of a settled account, which the Defendant had ad- it, he ih^M 

• . - 1 be preclMded 

milieu. from going into 

The witnesses failing in proving a settled account, ""^^Ti^ ik- 
Erskine was proceeding to examine, as to cer- ^^h2i*io* 
tain sums of money which had come to the Defend- |^^/** *^ 
ant's harfds; when he was interrupted hyGarrow, 
who objected: That as he had set out with only 
charging the Defendant with the balance of a set* 
tied account, he should confine himself to that 

Erskine contended, that though he did set out " 
withcharging the Defendant with a specific balance 
of money, having failed in proving that, he was not 
precluded from charging the Defendant with money 
belonging to the Plaintiff which had come to his 

hands, 
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hands, and letting him discharge himself as well 
as he could. 

Lord Ken YON thought he might do so, and suf- 
fered the cause to proceed. 

The cause was afterwards referred. 

Erskine and Lawts for the Plaintiff. 

G arrow and — — for the Defendant 






Rogers «v M^ Carthy. 



JSJ'an^^iASSl Assumpsit by the Plaintiff, an underwriter, 
dS^^ru^tt against the Defendant, a broker, f#r money had 
^iSS^M b- ^"^ received for premiums on a policy of in- 
SST^oJd b^ surance on the ship Thomas and Mary. 
naiouiBed upon, fhc causc had bccu tried before, and the De- 

JB order to eo* 

force tn under- fendaut had paid 10/. into court. The PlaintiflF 

tmking of this . "^ . 

nature, it mutt Submitted to a nonsuit, and afterwards took the 

De ona stamped 

policy. money out of court. He had not moved to set 

aside the nonsuit, but brought the present action 
to recover the whole sum he had before claimed, 
except the 10/. 

It was objefted : That having taken money out 
of court after having been nonsuited, and never 
having moved to set that nonsuit aside, he was 
barred from bringing a new action. 

IjoxA Kenyon said, it was a question of great 
'difficulty and importance: but seemed inclined to 
think it was a bar: his Lordship however said, he 

would 
1 
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would not decide it at Nisi Prius, but would re- 
serve the point for the opinion of the court, add 
sufier the cause to proceed. 

It was proved to be usual for underwriters to 
put down upon a slip of paper the risques they had 
taken in the course of the day; and it became 
important, in one stage of the cause, to ascertain 
the time when the risk in the present case had 
been taken, and the description of the ship; and 
the slip was produced. 

One of the jury (which was a special one) said it 
was considered at Lloyd's, that the party was 
bound by that slip, though he never signed a po- 
licy ; and that losses were frequently settled by per- 
sons who had taketi the risque in that manner. 

Lord Kexton said, that however a man might 
be bound in honour and good faith, which was 
the ground-work of all mercantile transactions, 
be certainly would not be bound in law by such 
an instrument. If he was to enforce his claim ih a 
court of justice, he must produce a stamped policy. 

A clerk of the PiaintiiTs was called as a witness; 
and a book containing an alphabetical list of the 
risques taken by the Plaintiff, and the times when 
taken, was put into his hands; it was in his own. 
hand-writing; and on his saying that he did not 
take those entries from original documents, but co- 
pied them from entries made by the Plaintiff in a 
book, in his (the Plaintiffs) own hand- writing kept 
by him, Garrcno objected to the witness making 
:|IS9 of the book. 

Ersldnt 



108 CASES AT NISI PRIUS, 

tJ^*^ ^ Erskine said, he did not want to make use of it 

tUC ft DOOK CCMI* ' 

uiiiing entntt jq makc the entries evidence : be only wanted it to 
original docu- enable the witness to state that a particular entry 

menu, to enable ^ ' ^ 

um to state the had been made at a particular time. 

time vihtn auch 

cntriei were Lofd Kenton thought that it might be made 

made, but not ^ 

fo as to make USC of fof that purpOSe. 

dencc. * The Plaintiff had a verdict, subject to the opi« 

nion of the court on the point reserved. 
Erskine^ Adam, and fVarren for the Plaintiff. 
Carraw^ Gibbs, and Marrifat for the Defendant, 



J:il7i. Abbl and Another v. Sutton. 



Fd^lS^ 



Afterthedisao. Xui8 was au actioH brought by the PIaintifft> 

Intioa td a part" <? w^ 

■ership, one of as indorsccs, agaiust the Defendant as surviving 

the persons who ^ 

compoted the partner of one Foynter, upon a promissory note 
tbepan^^^ for 685/. Ms. dated the 27th of May, 1799f and 
^auTs^urh^* payable in six months after date, drawn by Messrs. 
SlS^'^rJki^to Horlon and Co. in favour of Sutton and Co. and 
jS^fS^fcTtbe indorsed in the partnership nameof^u^^on and Co. 
SSTthtS^: to *e Plaintiffs. 

^^Ji^lJjJ The Defendant and Pointer had carried on busi- 
foch partner ness lu partnership, under the firm of James Sutton 

may have had an "^ ■ 

authority giwn and Co. On the 3 1 st of JI/if7V, 1799, the partner- 

him to settle the , . - , , i- i 

partnership af. ship had bceu dissolvcd, and notice of the dissolu- 
tion published in the London Gazette of the first 
of June : and the defence was, That the note in ques- 
tion was an accommodation one^ created after the 

disso* 
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dissolution of the partnership, though it bore date 
before; and the partnership name put on by Poyn^ 
/er alone, without authority from the Defendant; 
or that even if it existed prior to the dissolution, it 
had not been put into circulation until after. The 
indorsement, *' James Sutton and Co/' was in the 
hand- writing of Pajfnter; and it appeared clearly 
that it had not been made until the S8th of Au^ 
gustf nearly two months after the dissolution of the 
partnership; but it was stated, and admitted to be 
the custom of trade, that when bills or notes had 
a long time to run, it was not usual to put them 
into circulation until near the time they became 
due, or when they had about the usual time of dis- 
countable securities to run. 

LaWj for the Plaintifis, contended, that where a 
partnership had been dissolved, andoneof the part- 
ners had authority given him to settle and liquidate 
the partnership accounts, and due notice to that 
effect was given (as in the present case in the same 
advertisement in the Gazette, which contained no- 
tice of the dissolution of the partnership) such part- 
ner had a right to use the partnership name in nego- 
ciating bills or securities which existed previous to 
the dissolution, until the accounts were liquidated ; 
and Mr. Barnewall^ one of the jury (which was a 
special one) said, it was very customary for one 
partner to use the partnership name long after it was 
notoriously dissolved, in negociating the partner- 
ship securities, for the purpose of liquidating the 
partnership accounts, and winding up theconcern; 

and * 
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and observed, that many bills could not be received 
if the partnership name was not upon them. 

J^rskine for the Defendant said, the declaration 
stated, i\\zt Sutton and Co. indorsed the note: it 
must therefore be shewn that the partnership ex- 
isted at the time the note in question was indorsed ; 
and he cited Dixim v. EvanSj 6 Term Rep. o7, ia 
support of this position. 

Lord Kenyobt. If a fair bill existed at the time 
of the partnership, but is not put into circulation 
until after the dissolution, all the partners must jein 
in making it negociable. The moment the part- 
nership ceases, the partners become distinct per- 
sons: they are tenants in common of the partnership 
property undisposed of, from that period ; and if 
they send any securities which did belong to the 
partnership into the world, after such dissolution, 
all must join in doing so. I even doubt much, if 
an indorsement was actually made on a bill or note 
before the dissolution, but the bill or note 
was not sent into the world until afterwards, that 
such indorsement would be valid. 

GiW^ mentioned Ellis v. Galindo. Doug. App. 20. 

In the course of the cause a witness was called 
who had been clerk to Poynttr. He was asked if 
he did not know that Poyntcr^ after the dissolution 
of the partnership, had put the partnership name 
on the bills antedated to the time previous to the 
dissolution. 

Lam objected to the question : he said that i( 
assumed as a fact that bills bad been antedated, 
without shewing that such in fact did exist 

Lord 
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Lord Kenyox was clearly of opinion that the 
question was a legal one; and Gibbs mentioned the 
cases of indorsements by procuration ; in which 
it was every day's practice to ask witnesses if bills 
had been indorsed by procuration^ without produ- 
cing any such. 

It had been proved, that Pointer had received 
money for securities belonging to the partnership, 
which had been thrown into the general fund, and 
had beet^ applied in liquidation of the partnership 
debts, after the dissolution :— and Law, in his 
reply, stated two positions in support of the Plain- 
tiflTs claim; 1st, That if bills existed before the 
dissolution of the partnership, and one of the part- 
ners had authority to settle and liquidate the part- 
nership accounts, such partners had a right to put 
the partnership name upon such bills; and that a 
honajide holder of such bill would have a right to 
resort to all the partners: 2dly, Tjfiat if he put into 
circulation bills in the partnership name, upon 
which money had been raised, which was applied 
in liquidation of the partnership debts, it was 
money had and received to the use of all the part* 
ners, and all would be liable. 

Lord Kenton (after observing that there was 
no evidence to shew that the money raised upon 
the bill in question had been so applied) expressed 
his most decided dissent to both positions: he said, 
it could never be allowed that any gne might make 
another his debtor against his will: by that means 
a man's greatest enemy, by paying his debts, might 
make himself his creditor. The most mischievous 

and 



11 J CASES AT NISI PRIUS, 

and distressing consequences might ensue f>om 
such a doctrine. He had often ruled that it could 
not be done; and he was still of the same opinion. 
With respect to the other position^ his Lordship 
said, When a man takes a partner, he takes him 
for better, for worse ; he reposes confidence enough, 
and places himself sufficiently in the power of his 
partner during the partnership. To contend that 
this liability to be bound by the acts of his partner, 
extends to a time subsequentto the dissolution, was 
in his mind, a most monstrous preposition. A maa 
in that case could never know when he was to be 
at peace, and retired from all concerns of the part- 
nership, if one partner was to have the power of 
binding another long after the dissolution of the . 
partnership. I am of opinion, said his Lordship, 
if a bill is sent into circulation after the dissolution 
of a partnership, that beyond all controversy, all 
the partners must join in the indorsement; and one 
by putting the partnership name cannot bind the 
. rest. 

The jury found a verdict for the Defendant. 

Law^ GarroWj and Giles for the Plaintiff. 

Erskint and Gibbs for the Defendant, 



Greoobt 
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Gregory v. Howard. 

/XssuHPsiT on a promissory note. -^^r^fX 

Plea of the general issue as to all but 2/. ; and ?*»*"^°' ""^ 

^ . ' be called as a 

AS to that a tender. witne» to prote 

fiicti admitted 

The parties had been concerned together in the before himti 
purchase of a field of potatoes, and other dealings ; 
and the defence was, that all accounts between 
them had been settled. 

The Plaintiff called a witness who had been an ar^ 
bitrator, to settle the accounts between the parties. 

The counsel for the Defendant objected to the 
witness speaking as to any communications made to 
him in the course of the arbitration. 

Lord Kenton. I have often given my opinion . 
on this subject. Evidence of concessions made for 
the purpose of settling matters in dispute, I shall 
never admit ; but facts admitted before arbitrators, 
I always shall ; I shall, therefore, allow the arbi-* 
trator to be examined, and to speak to such matters 
of fact as were admitted by the parties before him. 

Erskine and Jervis for the PlaintiiF. 

Garrow for the Defendant. 



Vol. ni. I Laclouch 
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F^rumj ll« 



WKert^bvUic 



Laclouch v. Towle. 



them. 



cuftomof the ^ 

pHMvUbouwi ^ ROVER for a quantity of muslins and calicoes. 
2mSd Mh. To prove the property in the Plaintiff, the cvi- 

printing, the ^encc was, that one Daoid Payne was a calico- 
mere ctrcum« ^^ --^ 

£^<um^i^ printer; that he received the goods from Stacie and 
confefi no tuch Macdoucl for the purpose of being printed. It ap- 

property m * * * 

«>«» •nhim « pearcd to be the usage of the trade, that when goods 
himtoieu werC damaged in the printing, the printer was 
the o'woerhat bouud to take them ; the goods in question had 
ihouidt«ke been damaged, and were sold by Payne to the 
Plaintiff, who proved the payment for them by a 
» banker's check, and that it was customary to buy 
goods of this description from the printer. . 

The Plaintiff employed a peraon of the name of 
Fox^ as his agent, to dispose of the goods: he de- 
livered the goods to the Defendant, who was a 
warehouseman, . to look at, for the purpose of pur- 
chasing them : he retained them for the right owner: 
\t being suspected thiat the transaction by which 
Fox became possessed of them was fraudulent. 

The PlaintifJ"s counsel first contended, that the 
usage being established, the mere act of damaging 
the goods without leaving any election in the 
owner, conferred a property on the calico-printer. 

Lord Kentok said, that such a proposition could 
not be heard of; that it enabled the calico-printer 

. • ' by 
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fey his own acttodefraud the person employing him ; 
that it should be open to the election of the owner 
lo say whether he would take the goods in their 
damaged state, or not; and that unless his assent 
was given to the printer so disposing of them, any 
sale of them made by the latter should be void. 

Erskine for the Plaintiff then contended, That 
the Defendant's having received the goods from the 
Plaintiff, could not defend himself by setting up a 
right of property in another, but was bound at all 
events to deliver them: and cited a case before Mr. '^.* «'*>»''«;. 

' ccivcs goods to 

SwstACt Gould. 2X Maidstone, to the following eflfect: *>« carried, he 

^ cannot retain 

A carrier had a parcel of ffoods delivered to him, to the goods, and 

, put the con- 

be carried from Maidstone to Lofidon. While the Msnorofthc 

goods layat bis warehouse, a person came there, who proof d^u 
nid the goods were his, and claimed them from the 
carrier: the carrier said, he could not deliver them; 
but that if he was indemnified he would keep them, 
and not deliver them according to order. An indem- 
nity was given; and the goods not being delivered 
according to order, the party by whom they were 
delivered to the carrier, brought an action against 
the carrier. Mr. Justice Gould would not permit 
Irim to set up any question of property out of the 
Plaintiff; and held, that he having received them 
ftom him, was precluded from questioning his title 
or shewing a property in any other person. 

Lord Kenyon admitted the authority of the case 
cited as law, but that it did not apply to the present; 
that if the property of the goods was proved clearly 
to belong to other persons, who had sent them to 
Payne to be printed, that he should hold it to be ^ 
dwisire answer to this action* 

12 This 
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This was proved, and the Defendant had a ver- 
dict. 
'Er^kine and Gurney for the Plaintiff. 
Garrow and Marryat for the Defendant. 



8.mcd«r. King v. Fraxcis. 



viicrc tile du* 1 HIS was an action for adultery with the Plain* 

ricterofthe ._^ .- 

PlaimHTor Dc^ tllT S WltC. 

mtJTi/Tt- In proving that the Plaintiff and his wife had 

S^l^i^ lived happily together previous to the seduction, the 

SlilSrS*' counsel for the Defendant, in iheir cross-exami- 

^'Sf'' nation endeavoured to impute to the Plaintiff that 

dwthe^" he had been a dissipated person, had sold his fur-» 

putadonin- niturc. and left his wife unprovided; but this was 

teiKiea to be ' . ' 

con»eyed,the denied bv thc witncsscs who were examined. 

party shall not "^ 

be admitted to G'lbbs callccl a witness, to prove that the Plaintiff 

f o into evidence . i /» i 

of hii character, ^as an ludustnous man, and of good character: the 
admissibility of this evidence was opposed by the 
Defendant's counsel. The Plaintiffs counsel con- 
tended, that It was admissible; as though in ge- 
neral cases, character was not matter of evidence, 
that in this action, the matters imputed to the Plain- 
tiff went in mitigation of the damages, if not to the 
grouud of the action; and as the Defendant had at- 
• tacked the Plaintiffs character in the cross-exami- 
nation of his witnesses, he should be allowed the 

privilege 



\\ 



\ 
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privilege of vindicating it, and restoring himself to 
credit with the jury. 

Lord Kenton said, That it was true in general, 
that at trials at NUi Prius, the characters of the 
parties on the record was not matter to be examin- 
ed into by evidence : that though the cross-exami- 
nation of the Plaintiffs witnesses had been directed 
to impeach the character and conduct of the Plain- 
tiff, he did not think that that authorized him to 
break through the rule of evidence, by going into 
evidence of character, as that character stood un- 
impeached by the testimony of the witnesses ex- 
amined, who had denied the imputation intended 
to be conveyed. He was therefore of opinion, 
that the evidence was inadmissiblef 

Verdict for the Plaintiff. 

Gibbs, and fFathen for the Plaintiff. 

Erskine and Garrow for the Defendant, 



Arding v. Flower and Blackhall,^ 

SherifFs of London. 

1 His was an action on the case, against the De- Abtnkniptis 
fendants, as the sherif{^ of J^ndon^ for an escape attendance on 

. ^ . * '^ the comuiission- 

and raise return. ^ en, at a meeting 

The facts given in evidence were, that one Cbay- <^^dafterhia 
/er being indebted to the Plaintiff in the sum of hw u"" (J^cSi 
34/. he sued out a bailable writ against him, which l^^^°ier. 
was delivered to the Defendants, as sheriflfs. SSj^ge^* 

I 3 Chapter 
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Chayterh2iA be,come a bankrupt in the year 1795,' 
subsequent to which the PlaintifTs debt accrued : 
his last examination took place in January 179^, 
in which year he obtained his certificate. 

In the month of October 1799. a dividend was 
advertised of his estate ; the bankrupt had been aur 
thorized to collect some of the debts due tb his 
estate : he received a verbal notice from the mes- 
senger under the commission to attend the meeting: 
I he accordingly did attend the meeting pursuant to 
his notice, but he had no regular summons signed 
by the commissioners. While he was so attending, 
he was arrested at the suit of the Plaintiff.- He ap- 
pealed to the commissioners, who interposed ; and 
on their representing to the officer that the Chancel- 
lor on a petition would commit him for a contempt, 
he permitted Chayter to go at large; and the 
sheriff being called on for a return, returned non est 
itwentus; for which this action was brought. 

The Defendant's counsel relied, that the attend- 
ance on the commissioners was necessary and usual, 
^nd that it aftbrded a protection from arrest 
. For the Plaintiflit was answered, that the statute 
5 Geo. II. ch. 30, under which only the bankrupt 
could claim an exemption fiom arrest, privileged 
him for forty-two days only, or perhaps only until 
hislast^xamination was finished : butthateven, Avas 
he protected during his attendance on the commis- 
sfoners , it could only be where he attended under 
a regular summons signed by the commissioners; 
whereas here his attendance was purely voluntary. 

Lord 
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Lord Kenton said, that the bankrupt was en 
titled to the protection of his person during his at- 
tendance on the commissioners acting under his 
commission : that he considered this protection as 
extending to all parties, and their witnesses attend- 
ing on courts of justice; and as such he considered 
commissioners of bankrupt. With regard to the 
formality of the summons, he thought there was no 
ground of objection on that account, inasmuch as 
the bankrupt had had notice to attend from the mes- . 
senger. and the commissioners had adopted his act « 

Verdict for the Defendant. 

Mingay and Manly for the Plaintiff. 

Garraw and Marryalt for the Defendant, 

Tide 8 Term Rep. 534. S. C. 
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IN THE COMMON PLEAS. 

SITTINGS AFTER TERM AT GUILDH*^LL. 



^■w ■ 



Bedford v. M^Kowl. 



F^ruMry 25th. 



1 HIS was an action on the case, for seducing the inanactionon 
Plaintiffs daughter. iuai"?^' 

The Plaintiff kept an inn at Colnbrook ; the^JlX"' 
daughter acted as bar-maid. Ji>nfol^to"*^ 

The Plaintiffs counsel were proceeding to exa- H^l^f^^^ 
mine witnesses as to the general good conductof the ^^^^^/^^^SJe 
Plaintiffs family, what other children she had, and io«of comfort 

; , , in the aecuruy 

how she was affected by the injury complained of. of hercWku and 

T ^ 'f o 1. J injury to her 

J 4 Shepherd f feelings ntpa^ 

ft ^ rtnt. 
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Shepherd^ Serjeant, for the Defendant, objected 
to their going into evidence of this nature : he said, 
the form of the action was for loss of service ; and 
contended, that all the evidence should be confined 
to the inquiry, how far the Plaintiff was damnified 
by the loss of service. 

Lord Eldok* Tlie Defendant's counsel ob- 
ject that all evidence except that which applies to 
loss of service is inadmissible. In point of form, 
the action only purports to give a recompence for 
' loss of service ; but we cannot shut our eyes to the 
fact, that this is an action brought by a parent for 
an injury to her child : in such case, I am of opi* 
nion, that the jury may take into their considera- 
tion all that she can feel from the nature of the loss. 
They may look upon her as a parent losing the 
comfort as well as the service of her daughter, in 
whose virtue she can feel no consolation ; and as 

mm 

the parent of other children, whose morals may be 
corrupted by her example. 

His Lordship summed up to the jury according- 
- ly ; and they found a verdict for the Plaintiff, with 
400/. damages. 

Cpckefl, Serjeant, Bdley^ Serjeant, and JVigley 
for the Plaintiff. 

Shepherd md Best, Serjeants, for the Defendant 



COCHEAK 
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Cochran v. Retberg et alt. fa.^ 

1 HIS was an action oi assumpsit^ brought by the where thmb 



. ^ ^ - - .. - _ iclaiweinm 



PlaintifF, who was captain of a ship, called the bm of lading, 
Dempster J to recover a sum of money claimed as ihaUbctakoi 
the demurrage on a cargo of goods shipped on board ^mbL of dtys 
the Plaintiff's ship on a voyage from the river Elbe^mwnt,'^ 

to London. ' d2!^not nu- 

The declaration was on the bill of lading, which "^^^ •. 
was in the usual form, to pay the freight, &c. The 
clause respecting the dem urrage was a memorandum 
in the margin of the bill of lading in the following 
words: — *^ Tobe discharged in fourteen days, or* 
to pay five guineas per day demurrage." After the 
vessel was discharged at the custom-house, the De- \ * 

fipndants paid the freight, &c. but resisted the pay- 
mpnt of the demurrage, on the followinggrounds.: — 
The ship arrived ii> the river Thames, and was re- 
ported on the 9th of December. If the fourteen > | 
days were to be counted running days, the demur- ^ 
rage commenced on the 24th o^ December ; and the [ > 
vessel not beidg cleared till the 30th, the Plaintiff 1— | 
had of qpurse a claim for six days' demurrage: but 
it was contended that the word *' days," generally, 
meant working-days, and did not include Sundays^ \' \ • 
or custom-house holidays. The defendants then ;- ' 
proved, that the S 1st of December {St. Thomas's . 
day) was a holiday; Christmas-day, and the three 

following 



I 

1 



1 






f 
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following ones were also holidays; and during 
thosedays, no goods couldbelanded at the custom- 
house; but it was proved that on those days goods 
could be taken out of the ship into the lighters. 

Seyeral witnesses were examined as to the usas:e 
whether the words *Mays," in the margin of the bill 
of lading, meant running days or working days; 
and the evidence was contradictory as to that 
point. 

Lord Elson. This action is brought to reco- 
ver a sum of thirty-five guineas, which is claimed 
by the declaration^ under a clause in the margin of 
the bill of lading: it is part of the special contract, 
and the Plaintiff has properly declared upon it as 
such. As, however, there is a doubt respecting its 
meaning, it is capable of being explained by the 
usage. If no evidence had been offered, but I was 
to decide on the clause itself, I should have been 
of opiniqn that it meant running days : if that was 
so, — if evidence of usage was not admissible, and 
the parties had made such a contract, they must abide 
by it, even though they could not perform it; as if 
the vessel had arrived on a holiday, and there had 
. been holidays for the fourteen subsequent days. 

As the law however stands, usage may be ad* 
mitted to establish the meaning of the words used 
in the margin of the bill of ladiog; Avhether the 
^vords **days," used in it, means running days or 
working-days. If this was the case of inland-trade, 
this must mean workihg-days, as the law of the 
country prohibits working on such days as those' 

which 
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which formed part of the fourteen days claimed by 
the Plaintiff to be allowed by the bill of lading in 
this case ; but as the question now stands, it is a 
matter pf general importance to liave the opinion of 
^ispecial jury of the city oi London on the usage of 
trade with respect to instruments of this description. 
The words of the instrument are not ^* to be land- 
ed,'' but. **to be taken out in fourteen days." She 
arrived on the 9th oi December \ the 15 th was Sun- 
day ^ and the 2 1st was an holiday. If the days are 
to be counted running days, it expires on the S3rd ; 
if these two days and the holidays at ChriUnas arc 
to be deducted, the goods being discharged on the 
SOth, it is in time. 

Tlie question therefore resolves itself into a ques- 
tion of usage; if it is left to the construction of law; 
I should be of opinion the Plaintiff ought to sue* 
ceed : if the fact of usage is clearly made opt, that 
the fourteen days mentioned in the bill of lading 
means working days, that is a construction which 
excludes Sundays and holidays at the custom* 
house; there must be a verdict for the Defendant. 

The jury found a verdict for the Defendant 

Best, Serjeant, and 'Espinasse for the Piaintifi; 

Shepherd^ Serjeant, for the Defendant 



Anx>£Rsok 
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Anderson v. Pitcher and Wife? 

HMciMua"* Assumpsit for money iiad and received by the 
• fM a!c^ Defendant's wife before her marriage with the De- 

' ^J^^ fendant. 

SIC mute re* 

5^7 ^'^- The action was brought to recover back the 
at thatpkcc. sum of 284/. which had been paid by the Plaintiff, 

•r the wtmnty r •/ * 

iiBot umfM who had underwritten a policy on the ship Golden 

Grove , on a voyage to the fVest Indies, in conse- 
quence of the loss of that ship; and which he now 
sought to recover back, on the ground that he had 
paid a sum of money which he was not bound by 
law to do, the ship not having complied with the 
warranty. 

The circumstances of the case were these: — ^The 
insurance was effected on the ship at five guineas 
per cent ** at and from London to any of the ports, 
the fFesi Indies, Jamaica, and St. Domingo except- 
ed, with leave to go to the place of rendezvous to 
join convoy, and warranted to sail with convoy for 
the voyage," 
i The Golden Grove was to have sailed with the 

fleet under Admiral Christian. The ships were to 

rendezvous ^tSpithead. The Golden Grace arrived 

> there about nine o'clock in the morning of the 1 Sth 

of Nacember; but the captain was not then on board : 
he was on shore at Portsmouth. At day-break, in 
the morning of that day, Admiral Christian made 
the signal for sailing, and got under weigh, but left 

the 
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the Trident frigate, Captain Osborn^ for the ships 
that did not weigh anchor ^vith the Admiral : that 
on the 14th, all the ships then at Spithead who ap- 
plied for them, had their sailing orders; on which 
day the captain of the Golden Grme enquired about 
sailing orders, but found they could not be granted 
to him until the ship was in sight. That the cap- 
tain of the Golden Grave did not get on board his 
ship until one o'clock in the day of the 15th; at 
which time the Trident had got also under weigh ; 
that both the Admiral's ship and the Trident were 
so far-a-head, that the Golden Grove did not come 
up with them until between 11 and 12 o'clock oa 
the l6th, when the captain went on board the Ad- 
miral's ship, and got his sailing instructions. She 
was lost two days after. 

The counsel for the Plaintiff contended, that the 
ship having been warranted to sail with convoy, 
that warranty had not been complied with, as at 
the time of her sailing, she did not constitute a part 
of the convoy, from her wanting sailing instruct 
tions ; and that therefore the policy was void. 

For the Defendant, it was relied upon by his coun- 
sel, that though he had not sailing instructions, it 
proceeded not from negligence, but from inability. 
to come up with the convoy on the I5th; but that 
she actually had her sailing instructions on board at 
the time the loss happened, and during all the pre- 
ceding time was under the protection of the con- 
voy. 

Lord Eldok. In this case the Plaintiff grounds 

his 
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his right to recover on the non-compliance of thfe 
assured with the warranty. If the warranty has not 
been complied with, the Plaintiff has paid his mo- 
ney by mistake, and may recover it back. The 
important words in the policy are, ^' with leave to 
go to the place of rendezvous and join convoy, and 
warranted to sail from thence with convoy for the 
. voyage.'' 
Vid. Hibbert «« . As the law stands, a ship cannot be said to sail 
SSJ^a^ ^*'^ convoy, unless; she has her sailing instructions 
on board. It will be therefore necessary, in this case, 
to inquire, 1st, Had she any sailing instructions? 
And, 2dly^ When did she obtain them? 

It appears that the Golden Grme did not obtain 
her instructions until the l6th. It is contended 
by the counsel for the Defendant, that if the cap-^ 
tain is prevented by bad weather from obtaining his 
sailing instructions ]at the time of sailing, that it 
will satisfy the policy. — I think not. * He is bound 
to be there in time to take in his sailing orders, or 
he does not comply with the warranty. When then 
was he bound to take in his sailing orders? At Spit-^ 
heady where the ' fleet rendezvoused, and from 
whence it sailed. If therefore you aie of opinion 
that Spithead was the place of rendezvous, she had 
not her sailing instructions on board at the time of 
sailing; and the law is clear that she had not com« 
plied with the warranty : the Plaintiff is entitled to 
recover. 
The jury found for the PlaintiflP. 

Best, 
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Best^ Serjeant, and Pell for the Plaintiff, 
Shepherdj Serjeant, and Gilesy for the Defendant 

Vide 2 Bos. and Pull. 164, S. C. 



IN THE KING'S BENCH, 

EASTER TERM, 25 GEO. III. 



[The case of the Proprietors of the Trent Navi^ 
gation V. Wood, which was decided by the court of 
King's Bench, in Easter Term, 25 Geo. ///. being 
referred to in the case of BuWer v. Fisher, ante 67; 
and that' of Cook V. Field, ruled by Lord Kev yon 
«/ N. P. sittings ie/bre Michachnas Jer;w, 1788, 
in the case o/ England v. Bourk, ante 80; and the 
case of Cooper v. Booth, in that of Price v: Mcs 
iicnger, ante 1^6, and none of them, I believe, being 
in print, I insert them in this place, j 

Proprietors of theTRENT Navigation 

Ward. 

1 HIS was an action of assumpsit. 
The declaration- stated that the Plaintiffs, as pro* 
prietors of the Trc7it Navigation, undertook to car* 
ry the Defendant's goods from Hull to Gainsbo^ 
rough : that in the river Humber, the vessel, on 
board which the Defendant's goods were, sunk, by 
driving against an anchor in the river; and the 

goodd 
I 



<t 
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goods were, in consequence of the accident, const -^ 
derably damaged. That the Plaihtifi^ repaired ths 
damage the goods had sustained, and sent them 
home to the Defendant : and the breach wsls, that 
the Defendant refused to pay the money the Plain- 
tiffs had expended in the recovery of the goods. 
There was also a count in the declaration for mo- 
ney had and received, which was for freight. At 
the trial the Plaintiffs were nonsuited. 

A rule having befen obtained, to shew cause why 
the nonsuit should not be set aside, it came on ta 
be argued on this. 

The counsel for the Defendant being desired to 
begin, —Cawpor contended, that the Defendant was 
not liable to pay this money : there was no pretence 
to say that the accident happened from the act of 
iSod; for it was expressly stated and proved, that 
the accident was occasioned by the negligence of 
the persons on board a barge in the river, in not 
having his buoy out, to mark the place where bis 
atichor lay. A great deal of evidence was adduced 
at the trial ta prove this ; but, as between the car- 
riers and the owners of the goods^ the misconduct 
of a third person is immaterial, since a remedy 
lies over against the party so offending. The Plain- 
tiffs would have been liable, had the goods been 
totally lost; and therefore z, fortiori shall answer 
this damage themselves. 

Bower, on the same side. The question is, Whe- 
ther the Plaintiffs, as carriers, are liable for the 
damage don6 to the goods in question i The law in 

all 
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all ca&esy throws the burden, when there is a loss, 
upon a. common carrier, even if the goods are taken 
by robbery, where it is impossible for him to save 
them ; and the reason is, to prevent any collusion 
between him and the thief. He is certainly liable 
in all cases, except the two, of accidents happening 
by the act of God, or of the King's enemies. Here 
is no pretence for either. A damage taking place 
by a natural accident that could not be foreseen, 
may be called the act of God'^ but this arose from 
the misconduct of a third person, and cannot there- 
fore come within the meaning of that expres- 
sion. 

Bearcroft for the PlaintiflFs. This is a question 
that concerns all common carriers: they are the 
bailees of goods ; and as they get a profit by this 
undertaking, they are also liable to answer for losses, 
•if the smallest degree of negligence is proved ; but 
in the present case there was no possibility of seeing 
or knowing of the anchor that did the mischief, 
and therefore the accident happened front an inevi- 
table necessity; which though it may not come up 
to the precise idea of the act of God^ is yet such a 
necessity as affords a justification to the Plaintiffs. 

Plomer on the same side. There is no neglect 
proved on the part of the Plaintiffs; and as to the 
remedy over against a third person, it must first be 
determined who are immediately answerable for the 
loss, before it can be known who is entitled to this 
remedy. It was in evidence at the trial, that there 
js considerable danger in the voyage from Hull to 

Vol. III. K • Qains^ 
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Gaimboroughy and that it is therefore usual for the 
owners of the goods to insure them ; and as there 
Avas no insurance in this case, but only the price of 
the freight, which has been paid into court, I con- 
tend that it was only a special acceptance on the 
part of the Plaintiffs, and therefore that they are not 
liable for the loss occasioned by the accident which 
has happened. It is like a voyage to the East Inr 
dies; and as there is a great risque in all sea-voy- 
ages, it would be very unreasonable to make a party 
liable generally to answer the loss where he has not 
stipulated for that purpose. The evidence at the 
trial of an usage to insure goods for this voyage, va- 
ries the case very much from that of a common car'^ 
rier, where there is no insurance; therefore as it 
appears that there was a special acceptance in this 
case, the Plaintiffs are not liable to answer the da* 
mages done to the goods. 

Lord Mansfielp asked, If there was any case 
which made distinction between a land and a water- 
carrier? And, none being mentioned, Cowper in 
reply, put a case of an East Indiainan in the Downs 
running down another vessel; and said that the 
owners of the vessel run down, would certainly have 
an action against the other for the damage ; and 
would also be liable as common carriers to their 
employers. That this accident happened in the 
river Number, clearly infra corpus comitatus ; and 
therefore was not a sea- voyage. A custom to insure 
was certainly proved; but because it is usual,. a man 
is not obliged to do it; and a carrier will be equally 
answerable. If a man pleases, he m^y insure his 

goods 
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goods by tlie Chester waggon; but if he does, stHl 
the waggoner must be liable in case of a loss. 

Lord Mansfield. This is certainly a sea- 
voyage. It is a general question, and no ciase has 
been cited exactly in point; but it is clear that the 
carrier is liable in all cases, except for accidents 
happening by the act of God^ or by the king's ene- 
mies. The act of God is a natural necessity, and 
inevitably such as winds, storms, &c. The case of 
a robbery is certainly very strong, but not a natu- 
ral necessity; and in this case there is an injury by 
a private man, within the reason of the instance of 
robbery ; yet I think the carriers ought to be liable. 
There is some sort of negligence here; for as the 
buoy could not be seen, there should have been, on 
that account, a greater degree of caution used. 
TVitles^ Justice, of the same opinion 
Ashhursty Justice. The general rule is, that the 
carrier is liable in every instance, except for acci- 
dents happening by the act of God, or the king's 
enemies ; but another rule is now attempted to be 
8<^ up ; which is, that the carrier ought not to be 
liable where negligence is imputable to him ; but 
Tio case has been cited to prove this doctrine? and 
I think that good jpolicy and convenience require 
the rule to be adhered to which has hitherto pre- 
vailed. It will naturally lead to make carriers more 
careful in general. If lliis sort of negligence were 
to excuse the carrier, when he finds that an acci- 
dent has happened to goods from the misconduct 
of a third person, he would give himself no farther 
trouble about the recovery of them ; nor do I think 

K S that 
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that in this case the carrier is entirely free from 
every imputation of negligence. His not seeing 
the buoy ought to have put hiro upon qnquiring^ 
more minutely about the anghof. 

BuUer^ Justice. This case is very different from 
those relied upon by the Plaiqtjffs. Two grounds 
have heei) made for the Plaintiffs: first, That upoi^ 
genfsral principles qf law they are not liable; and, 
secondly, T^at they ar^ not liable, because this ^v'as 
a special acceptance, which ^xcl^ded the risques of 
the sea ; but for this there is no colour at all It wa^ 
proved at the trjal that it was usual to insure ; but 
that does not shew that the carrier is not liable 
where there i$ no insurance: (he jnercbant is pot 
bpund tQ injure, nor does thq^t vary the obligation. 
Neither js it to be presumed, that because the price 
of insurance is Ipw, thi^ risque is excluded when 
not insured : the carrier kqows the degree of dan- 
ger, ^nd proportions his premium accordingly. 

As to the general principle^ there is nq distincr 
tion l^etween a land and a water-carrier. |n the 
case of a robbery, the carrier is subject to force 
which he cannot resist; yet hp shall be Ijable. In 
this case, I thin|^ there was a degree of negligence 
in point of fact; but the negligence in point of 
|aw was sufficient 

Rule discharge!^. 

yjde forward y. ^\tta,ri, \ Term Eep. 37. 
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SITTINGS BEFORE MICHAELMAS TERM, 1788. 
CORAM LORD KENYON. * 

Cook t). Field. 

1 Hts was Au action For wdrds, In theitosd^es aC<' 
tionable, with special damage laid. 

The Defendant justified the truth of thie words* 

The Plaintiff proved no special damiage. 

Lord KenVox observed, that eveiy coutit in 
the declaration had a per quad^ and seemed to doubt 
whether, as the Plaintitf had proved no special da* 
mage, evidence of the words only would support the 
declaration so framed; but upon its being suggested 
to him at the bar^ that if the words were in them- 
selves actionable, it was not necessary to prove spe- 
cial damage; and that proving or not proving the 
per quad, made no difference, even as to costs. His 
Lordship assented to the position. 

Erskine, for the Plaintiff wanted to bring for- 
ward evidence as to conversations subsequent totlic 
time of the commencement of the action ; and said, 
it was laid down in BulL N. P. 7, that after having 
proved the words laid in thCsdeclaration, itwasallow- 
able to give such evidence, to shew the malicious 
intention with which they had been spoken; but 

K3 LQr4 
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Lord Kenyon said, that was with the exception 
of such words as might be themselves the objects 
of separate actions. 

The words stated in the declaration were, for 
charging the Plaintiff with being accessary to a fe- 
lony; and Bearcroft laid it down as a principle, 
that though the principal thief had previously been 
acquitted of the felony, it would be competent for 
the Defendant in this cause to go into evidence to 
prove his guilt; because Avhat had passed between 
other parties could not affect him: and he mention- 
ed it as a common case, that where the principal 
has been convicted, it is nevertheless on the trial of 
the accessary, competent to the Defendant to prove 
the p.rincipal innocent. 

To both these positions Lord Kekyon assented; 
and added, that where a Defendant justifies words 
which amount to a charge of felony, and proves his 
justification, the Plaintiff may be put upon his 
trial by that verdict, without the intervention of a 
grand jury. 

The Plaintiff had a verdict, with 500/, damages. 
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Cooper et alt, v. Booth. 

• 

1 HIS Aras a MTit of error from the Common Pleas. 

It was an action of trespass; the Plaintiff de- 
clared for breaking and en teringhis dwelling-house/ 
bursting locks, &c. and rummaging and throwing 
about his goods. The Defendant pleaded the ge- 
neral issue; and the jury found a special verdict, to 
the following effect : 

That JBoo/A, the Plaintiff, in the original suit, was 
a dealer in tea in the city of fVestminster; that the 
Defendants Cooper and Cameron were officers of 
excise for collecting the duties on tea, &c. ; that in 
January, 1783, Cameron applied to the Commis- 
sioners of excise for a warrant to search the house 
of Booth; that the Commissioners being satisfied 
with the reasonableness of his suspicion, did grant a 
warrant, impowering him and Cooper to enter into 
Booth's house, and seize all run tea which should be 
there found fraudulently concealed; that the De- 
fendants did, in consequence of this warrant, in the 
day-time, enter into the PlaintifTs house, and broke 
open a lock, which the Plaintiff had refused to open, 
and rummaged his goods; but that they found no 
tea. 

K 4 Judgment 
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Judgment had been given for the Plaintiffs in 
the Common Pleas, and a writ of error on the judg- 
ment having been brought, it came on to be argued 
A^^9t iih' on this day. 

fp^ood, for the Plaintiffs in error. The question 

is, Whether the officers are justified in what they 

have done, not having found any tea? and it will 

turn on the construction of the 13tb section of stat. 

10 Geo. I. cl^ 10, which enacts, ** That in case 

^* any officer, &c. shall suspect that any tea, &c. is 

** fraudulently concealed with intent to defraud, 

" &c. upon oath made to the commissioners of ex* 

" cise, setting forth the grounds of his suspicion, it 

*^ shall be lawful for them to authorize Uie officer to 

** enter such house by day or night, and if by night, 

" with a peace-officer, and seize and carry away 

** such goods;" and gives a penalty of 100/. upon 

those who shall obstruct the officer's search. 

I contend, fix>m the words of the act, that the 
officers were justified in this case, though the search 
was unsuccessful: the act meant to impower an 
officer to search upon reasonable grounds of suspi- 
cion. It would be strange then, that an officer who 
acts upon reasonable grounds should be deemed a 
trespasser, notwithstanding any subsequent event 
may make him so; besides, the legislature did not 
mean to impower him to proceed merely from his 
own discretion. The commissioners, or a justice of 
peace, as the case may be, are to exercise their judg- 
ment on the causes of suspicion alledged, and grant 
the warrant, if they think fit; and therefore there is 
no danger in entrusting such a power in the hands 

of 
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of the officer. If he does nothing in the exercise 
of it which exceeds the authority given him by the 
warrant, he cannot be a trespasser; and in this case 
he has not. 

Tlie inconveniences to the revenue would be 
very great, if officers were not to be justified, though 
they find nothing in their search. It often happens 
that the officer is resisted at the beginning, ' and the 
g^ods in the mean time removed; so that a man 
may have the best grounds of suspicion, and yet 
may not find any thing to confirm him. It is 
manifest, from the mention of the penalty for those 
that impede the officer, that the act meant to in- 
demnify him throughout: an action of this sort 
was never attempted where there was a reasonable 
ground of suspicion : the true ground of it is ma- 
lice and vexation on the part of the officer. 

Lord Hakj 2 P. C. 150, says, the officer will be 
justified in cventu only: this is merely a (//c/w/7i, 
and is unsupported by any authority, Bostock v. 
Saunders^ Black, Rep. 9 1 2, seems to have been 
determined upon this opinion of Lord Hale. 

The writ of assistance, mentioned in stat. 12 Car. 
II. ch. 19, is general and directed to all the king's 
subjects, requiring them to aid and assist in the col- 
lection of the king's duties ; but that is no autho- 
rity in the present case, for there the officer acts 
entirely upon his own suspicion, without the inter- 
vention of any magistrate whatsoever. 

If anhueand cry be raised, a man may justify the 
arrest even of an innocent person. Hawk. P. C. 

77, 
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77, and 2 Hak^ P. C. 104; for the raiser of such 
Iiue and cry is answerable in damages to the party 
injured ; and therefore afortiorij tbe officer is jus- 
tified here, where there were strong grounds of 
suspicion. 

Lord Mansfield. Bostock v. Saunders has not 
been acquiesced in ; there have been contrary deter- 
minations: the distinction I have always taken is 
this, that to justify under a writ of assistance, the 
officer must find the goods he searches for; but a 
warrant will justify without. If there appear any 
malice or undue motives in the officer, be will un- 
doubtedly be liable. 

Plomer for the Defendant in error. The verdict 
states, that the officer having a ground of suspicion, 
went to the commissioners, and obtained a warrant; 
but it does not appear what the particular ground 
of the officer's suspicion was. 

The act of parliament requires that it should be 
set forth; but as the officer did not state it to the 
jury at the trial, the court cannot judge whether the 
suspicion was well founded or not. . It was said in 
Bostock v. SaunderSj that if the officer had given in 
evidence any circumstance to prove a reasonable 
ground of suspicion, he would have been justified. 
BulleVy Justice. It has been resolved by a ma- 
jority of all the judges, that the officer is not obli- 
ged to declare the grounds of his suspicion, lest 
accidents should happen to him. 

Phmer. It was thought in Bostock v. Saunders^ 
that the officer ought at the trial to produce in evi^ 
dence the grounds of his suspicion. 

Arguments 
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Arguments of convenience and policy ought to 
have as much weight on one side as the other. The 
safety and peace of the trader ought to be consider- 
ed; and it would be monstrous to permit his house 
to be searched at all hours by an officer who will not 
declare his reasons for suspecting him. The argu- 
ments from an analogy do not apply to the case, and 
the warrant is not alone sufficient to bar this action. 

I contend, first, That when a warrant is granted 
to the party immediately applying for it, it is not 
enough as a justification to say that the warrant 
was granted, but it is necessary to state the gi*ounds 
upon which it was granted. 

Secondly, Whenever an authority is given by , 
persons holding a limited jurisdiction, then it is al- 
ways necessary to justify the act, by stating the 
particular authority upon which it is grounded. 

Ist, If an execution is to be executed against one 
who is party to the suit, i^ is enough to shew the 
writ ; but if against a third persouf it is necessary to 
produce ttie judgment upon which it issues. There 
must be a complete justification, or else the act will 
be a trespass; for an incomplete justification is as 
none at all ; ai>d therefore the question is. Whether 
the justification set up in this case is complete? 

Mr. JVood says. Hale cites no authority for his 
opinion ; but his dictum is an authority of itself. He 
says that the officer is justifiable if goods are found ; 
if not, that the party who made the suggestion is 
p,unishable. From this it is clear that he took a dis- 
tinction between the person executing the wa 



t 
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^nd the person applying for it. In the case o^th(^ 
writ of assistance, every body is com liianded toassist, 
and therefore ought to be under the same protection 
as the officers themselves; but it ha^ been deter- 
mined, that any one acting under it, is liable to 
make satisfaction in eventu to an inndcent persotl. 

Secondly. There is a distinction between warrants 
issued by magistrates having a general, and those 
who have only a limited jurisdiction. 

The commissioners have a very extensive autho« 
rity, and therefore the courts have confined them 
very strictly in the exercise of it ; and if an officer 
justifies under the act, he must bring himself in 
every respect under the description pointed out by 
the statute, and therefore producing the warrant is 
not sufficient; he must go into all the particulars 
which give validity to it : Nichols v. Walker^ Cro. 
Car. 994. This was the case of a distress made by 
a parish-officer in a place that maintained its own 
poor ; and the court said, ** The warrant will not 
excuse, because the justices have but a particular 
jurisdiction, and therefore different from the case of 
a warrant issued by virtue of a general jurisdiction:** 
— V. Boucher y Cro. Jac. 8 1 ; Terry v. Hunting* 
donj Hard. 480, are to the same effect. From these 
cases, I contend that the officer was bound to shew 
the causes of his suspicion, that they might appear 
upon the general issue to be reasonable under stat. 
7 Jac. I. 

The officer being in this case the first mover of 

the business, stands in the situation of persons ap- 

plyinjr 
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plying upon their own ground; and is very difibr* 
ent from the case of one not privy to the whole of 
the transaction. Upon these reasons, I contend that 
the officer ought to have put in issue the grounds of 
his suspicion, as he derives his power from a limits 
ed authority. 

Unless this actfon can be maintained, no other 
oan; for an action on the case will not lie, as the 
injury is immediate; therefore the court must now 
determine the broad question, Whether the officer 
by force of his suggestion to the commissioner^ 
behind the back of the trader, is to be justified ia 
entering his house at ail events? and whether he is 
to be Mithout a remedy? for it is clear that if aa 
action, is not to be supported a^inst the officer^ it 
cannot be supported.at alK 

Lord Mansfield asked, If any instance was re* 
inembered by the bar, where an action was brought 
against the officer, no goods having been found?—- -^ 
hut nobody recollecting any, 

fVoodm reply said; That as to the objection that 
no grounds of suspicion were stated by the ofBcer, 
the act never meant that this should be enquired 
into by a jury ; for the commissioners are expressly 
epipowered to judge of the reasonableness of such 
suspicion. 

The arguments of convenience are answered by 
the act of parliament The legislature has thought 
fit to empower the officer to enter the houses of 
tradesmen by day or night; and the commissioners 
from whom he is to derive his authority, are made 
fbc judges of the causes of suspicion^ 

It 
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It has been objected also, That the proceedings 
whereby the house becomes liable to be searched, 
are behind the back of the party ; but if he was to 
be summoned, it is notorious that this would defeat 
the purposes of the statute. 

The cases cited do not apply. The officer is in 
general justified by his warrant, and here there is 
something tantamount to a judgment; namely, the 
judgment of the commissioners, upon the grounds 
of suspicion offered to them. In the case of the 
writ of execution, the officer need not shew th€ 
. party the grounds upon which the wi it issues; and 
this case is similar. 

In the next, with regard to the rate, the place 
where the distress was made was extra-parochial, 
and therefore out of the fynits of the jurisdiction of 
the officer ; but that is not so here; for the verdict 
states, that the house where, &c. was within th6 
limits of the commissibners of excise!. 

In the third case, the plea was defective; for no- 
thing was shewn which broi!ight the matter within 
the jurisdiction of the magistr^. Had the officer 
here alledged generally divers grounds of suspicion, 
there would have been some analogy between the 
cases; but he states his particular grounds pursuant 
to the act. 

In Terry v. Huntifigdony the commissioners had 
exceeded their jurisdiction ; but that was not the 
case here. 

Another objection is, that the officer ought to 
have stated his causes of suspicion, as they were tra- 
versable and ought to have been triied by the jury; 

4 but 



TRINTTTTERM, 15 GEO. III. MS 

but upon the true meaning of the act, this is not a 
question traversable or triable by a jury, as the ma* 
gistrate is empowererl to judge, and to grant the 
warrant in his own discretion. 

Here there is something more than the mere naked 
warrant stated ; for it appears by the verdict to have 
been granted upon some ground; namely, the oath 
of the party appi} ing. 

Mr. Piomer sRys, that it is impossible to bring any 
other action than this; but if the information is 
found to be false or malicious, it may be the subject 
of an action upon the case, against the person who 
makes the suggestion ; for it is certain, that wherever 
the authority of the law is perverted and abused^ 
an action of this kind is maintainable; but nothing ^ 
of this sort appears upon the special verdict. 

The court took time to consider; and Lord 
Mansfield desired the counsel to see if there was 
any authority in the books for the dictum of Lord 
Hak$ above mentioned ; and whether it had been 
ever held that an officer was liable to an action of 
trespass after an unsuccessful search. 

Upon the day after, Pkmer mentioned a case in ^'^ 
S fFils. 29h &c. State Trials, 321, as somewhat 
in point with the dictum of Liord Hale. 

Lord Mansfield delivered the opinion of the 
court to the following effect: 

Tliis case comes before the court by wjrit of error 
from the Common Pleas; the judgment there was 
upon special verdict; and upon the special verdict 
the case appeared to be exactly thesame with that of 

Bostock 
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Boitock V. Sauhdersy in Blackstone and Wilson's Re- 
ports; and as upon the case the court of Common 
Pleas in this cause gave judgment without hearing 
it argued, there is no occasion to state the case 
found by the verdict, because it is the same as in 
Bostock V. Saunders: there is no difference as to 
the facts of tlie cases ; both are truly stated. 

The great authority of those who gave the opi- 
nion has made us deliberate, and turn the matter 
over and over again in our thoughts ; but after all 
the deliberation we have taken, we cannot bring 
ourselves to concur in it. 

We think the excise-officer cannot be guilty of a 
trespass, either as procuring or executing this war«> 
rant. If he procured or executed this warrant ma- 
liciously or corruptly, on tbeground of such motives^ 
he would be liable to a special action on the case. 

The question depends entirely upon an act of 
parliament, the 10th Geo. I. ch. 10, sect IS. By 
that act, a duty is imposed upon an officer of excise 
who has grounds of suspicion, to lay such grounds 
upon oath before aproper magistrate described in the 
act; n^n^ely, a commissioner of the excise in town, 
and a justice of peace in the, country. A duty i$ 
also imposed upon suph magistrate, to exercise his 
jqdgment upon the grounds of suspicion ; and if he 
thinks them sufficient, and not otherwise, he is 
bound to grant a warrant 

The judgment of the magistrate upon an ex parte 
representation, warranted by oath, is decisive as to 
the issuing the warrant to searcl^. Tb? commission- 
ers 
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cf 8 undoubtedly had authority in this case: the war- 
rant is clearly legal when it is issued; the execution, 
is clearly legal when it is executed; and it seems a 
solecism to say that the regular execution of a legal 
warrant can be a trespass, though a bad motive in 
doing a legal act^ or in executing a legal process^ 
might be actionable, as I have before said in respect 
of such motive. 

Two objections have been made: first, That the 
event oPnot finding such goods as are searched for, 
avoids the warrant, in respect of the excise-officer; 
and he ought to be considered as a trespasser by re* 
lation, acting under no authority. 

This repeals the act of parliament: the act is en- 
tirely adapted to the case of probable circumstances ; 
the objection requires positive certainty; the officer 
does not say that he knows that goods are in the 
house, but that he suspects that they are. If a man 
by >f arrant is arrested for suspicion of felony, it is 
not necessary that he should be found guilty on his 
trial, in order to justify the arrest. 

The writ of assistance is not applicable here; it is 
no warrant; it is general, and leaves all and every 
part of the execiktion of it to the discretion of the 
customhouse- officers; and there is a positive clause 
which is material in the act of Car. 11. and which 
makes the justification depend upon the event of 
finding the goods (suppose a warrant in the case of 
stolen goods) and the justification to depend on the 
event of finding them. It is a positive condition to 
prevent abuses, that the procurer shall run the risque 
Vol. III. L 
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of the secret; and it was Introduced with a political 
view, to prevent improper conduct in the officers^ 
and not a consequence drawn from principles ; but 
we give no opinion upon this point: the act upon 
which the present question depends, was made ex- 
pressly for the good of the public, that the parties 
might proceed safely upon reasonable grounds of 
suspicion; and the check against abuses is in 
the first instance the judgment of the magistrate : 
for suppose the goods actually in the house when 
the information was given, and taken out of it just 
before the warrant was executed, is it possible to say 
that the excise-officer, within the meaning of the 
act, can be a trespasser? It is adding a clause which 
the legislature purposely avoided, with the example 
oi such a provision in the 12 Car. 11. before their 
eyes. 

The second objection is, That if it is too much 
to say the validity of the warrant depends upon the 
finding of the goods or not, yet that the grounds 
of suspicion must be laid before, and the sufficiency 
of them made appear to the jury who are to try the 
cause, 

This equally repeals the act ; the excise officer 
may be the only person who knows from whence his 
suspicion arises, and he cannot in an action against 
himself give in evidence a reasonable suspicion; rea- 
sonableness of suspicion would have so much lati- 
tude to a jury, that no officer would be safe: the act 
was made to remedy these inconveniences ; the oadi 
of the officer is made evidence of th^ truth of the 

fact; 
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Ikct; and the .probability of the suspicioB duly left 
to the magistrate to judge of. If the magistrate 
thinks the ground of suspicion sufficient, the war« 
rant ought to issue ; if not, it ought to be refused* 
The regulation made by the act is agreeable tQ 
the principles of justice and policy; the officer is 
not merely a party (though interested if the goods 
are found) but he acts as a public officer in the 
execution of his duty; and if he acts banajide, he 
ought to be saved. 

This act points out the way in which he may be 
Mved: he must swear to the grounds of his suspi* 
cion, take the opinion of the magistrates as to their 
sufficiency, and obtain a warrant to authorize the 
search It is not left to the discretion of the officer; 
but there are several steps which would be neces* 
sary if it was requisite, either that the goods should 
be found, or that the officer should be obliged to 
produce the grounds of his suspicion before a jury. 
Where an officer acts mala JidCy the act will not 
protect him : he is punishable by an action upon the 
case, and thei efbre we cannot help being of opinion, 
though we differ from great authority, that he is 
not a trespasser : that the execution of a legal war- 
rant is not a trespass, but that tbe party injured must 
bring his action upon the grounds of bad motives ; 
for this is an action of trespass, and not an action 
to try whether he acted from bad motives or not; 
therefore the judgment of the court of Common 
Pleas must be reversed. 

Judgment reversed. 

By 
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fiy this determination the case of Bostock v. 
Saunders^ 3 Wils. 454, was overruled : the autho- 
rity of it has since been recognized. Vide 1 Term 
Rep. 535; and 2 Bosanq. and Pull Rep. in C. P. 
160. 
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Benton one, &c. v. Garcia* March^ iboo. 

TUS was an action of assumpsit, brought by the Plaintiff, If an attorney 
who was an attorney. The declaration was for work and ^P^& ^ *f" 

. ^ tion against 

labour, money paid, with the other common counts. a client, and 

The action was broue^ht to recover a sum of 9Z. 18*. lOd. ?"** ^^,^®^ 

'° demand is for 

The circumstances of the case were these : — ^The defendant money ad- 
having been arrested at the suit of one Wylie in his lifetime, ^ced to his 

client s use 

had been liberated on giving his warrant of attorney, payable ^md the re-' 
by instalments. fVylie died, and an instalment being in ar- ij^^®^ (^^ 
rear. Read and Copland, his executors, entered up judgment whichiequir^ 
on Ae warrant of attorney, and took the defendant in execu- ^ ^j^ ^be 
tion for the whole «um unpaid, amounting to 252. besides noMUhas" 
poundage, &c. While ♦ he was so in custody, he employed the been deliver- 
phdntiff as his attorney, to effect his discharge. He took out notbeallowed 
a «uninions before a judge ; and by consent an order was made, to divide his 
that the defendant Garcia should be discharged out of custody, ^^^* and 
on payment of the instdment then due and the costs ; and the recover for 
judgment to stand as a security for the future arrears. Sdvimced^ 

Hie order being drawn up. Read and Copland's attorney [ «150 ] 
gave him Ae amount ot their demand as follows; viz. 





sS $. d. 


Instalment 


• 1 18 6 


Costs of judgment - 


-330 


Ca. sa. Warr. &c. 


- 15 


Attending sunmions 


- 3 4 




£h 19 10 
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1800, Garcia, the defendant, being unable to pay this sum, the 

" plaintiff, in order to liberate him ifrom confinement, paid this 

,;. sum for him, and he was accordingly discharged; the defend- 

Garcia. ant having, previous to his discharge, settled the amount of 
the sum in which he was indebted to the plaintiff, being the 
above sum of 51. 19^. lOd. together with 1/. lls.Gd. costs due 
to the plaintiff, for attendances on the judge, and other busi- 
ness done in procuring the defendant's discharge; which sum 
the defendant promised to pay, together with a sum of one 
guinea as a gratuity to the officer. 

This money not being paid, the plaintiff sued out a writ 
against the defendant, without having delivered any bill. 
I 151 ] A summons was taken out for a particular of hia demand; 
when he gave in the following : — 

Read v. Garda. sS 9. d. 

Paid instahneut and costs to plaintiff's attorney 5 19 10 
Costs for procuring your discharge - - 1 11 6 

omeefc • 110 

Poundage - - - - ^ <r056 
Gratuity 110 

^ 9 18 10 

Tlie counsel for the defendant contended, that the plaintiff 
. should be nonsuited, on the ground of no bill having been de- 
livered ; that by the words of the statute, 2 Geo. II. ch. 23, 
sect. 23, " no attorney can commence an action for the reco- 
very of any fees, charges, or disbursements, at law or equity, 
until one month after the delivery of a bill, signed as directed 
by the statute;" that the demand in this case, was money 
paid as a disbursement in a cause of Reed v. Garcia^ and so 
was within the statute ; and cited JVitUer v. Payne, 6 Term 
Rep. 645. 

For the plaintiff it was contended, that this case was not 
within the statute; that it was for money paid to the use of 
the defendant to the plaintiff's attorney in that action, and 
which the master could not tax, as it was a gross sum upon 
which he could exercise no discretion ; and that the statute 
only required the delivery of such bills as could be taxed. 
The case of Winter v. Payne, was for drawing and engrossing 
an affidavit of debt, w}uch was the commencenent of a cause; 
[ 152 ] that the defendant having settled the account with the plain- 
tiff^ and admitted the demand^ the plaintiff might recover in 

the 



HOME CIRCUIT, 40 GEO, III. 

the count for an account stated; but that, at all events, sup- 
posing the part for business done was rejected, on account of 
no bill having been delivered, the plaintiff might recover on 
the count for money paid to the defendant's use. 

Hbath, Justice. I am of opinion that the objection should 
prevail to the plaintiff's recovering in this action; the plaintiff 
might have split the action, and sued for the money paid to the 
pluntiff's use only; but he has joined it with a demand made 
as an attorney, and thai makes it necessary that the bill should 
have been delivered. If a bill had been delivered, the de- 
fendant would have had the month to consider, whether he 
would not admit the part of the demand for the money ad- 
vanced, and tax the bill* The case of fFinter r. Payne is in 
point* He now cannot split his demand, as that would be 
multiplying actions: and having joined the demands, and the* 
delivery of the bill being necessary for part of it, he must be 
nonsuited. 

Best, Serjeant, and Lowes for the plaintiff. 

Garrow and OnsUm for the defendant. 
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May S9th. LoVELL V. SiMPSON. 

In actions of ^i^HIS was an action of debt under the statute 32 Geo. II. 
dcbt,tor«»ver X ch. 28, brought by the plaintiflF to recover from the de- 
agaiosta fendant, who was a sheriff^s oi&cer, the amount of several 
afieriflTsofficer penalties given by that statute, for taking inore money on an 
more thw is arrest than is allowed by that act. 

allowed by.act The plaintiff gave in evidence. That having been arrested 
onsmarnMtTtf ^^ *^® defendant, on a writ marked for bail for 500i., he gave 
the plaintiff bail to the sheriff j that the defendant charged five guineas for 
inghisMsc^so ^^ bail-bond and civility money ; and that two guineas and a 
as to entitle lialf were actually paid. 

5SLTi? ^y *® ^^*- 32 ^^^- "• ^^- 28^ *^ ^®^^^ '^ allowed to take 
may recover the sum of half a guinea for the bail bond, and no more. 

formon^hid * The declaration contained the common money-counts in 

and received, debt, for money had and received, and money paid, as well as 

^d*^^ the counts for the penalties. 

what is allow- The plaintiff having omitted to subpoena the witness to the 

•Uhitc^* bail-bond, and the extortion being laid to have been com- 

[ * 154 1 ii^it^ in taking t|;ie money for the bail-bond, in all the counts 

fomhe penalties, the plaintiff was under the necessity of 

abandoning those counts. His counsel then proposed to go on 

the count for money had and received, 

Mingayy 
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Mlngay^ for the defendant contended that the plaintiff 
should be nonsuited, and not be permitted to go into evidence 
on the money counts. That the action having been brought 
for the penalties for the breach of a statute, and the plaintiff 
having failed in establishing the offence, should not be allowed 
to go for the money taken by the officer, in the form of money 
had and received ; inasmuch as the money, if improperly or 
illegally taken, subjected him to the penalties which the 
plaintiff had failed in establishing. 

Lord Kbnyon ruled, That the plaintiff might recover on the 
money-coimts ; that it was money extorted from the plaintiff, 
by the defendant, taking an advantage of his situation, and 
under a claim of right, which the plaintiff was unable to resist. 
That the claim arose under a settled rule of law, which en- 
titled a party to recover back money extorted from him, 
which ViTas tin? case here ; and the circumstance of the Defen- 
dant's thereby incurring a penalty could not vaiy it. 

Verdict for the plaintiff for the money paid, deducting the 
sum allowed by law to the defendant. 

Erskine and Onslow for the plaintiff. 9 

Mvngay for the defendant. 



1800. 



LOUELL 
V. 

Simpson. 



C 155] 



Long V. Moore f Sittings after Hilary Term at Guildhall, Feb. 18, 1790. 

Assumpsit by the indorsee of a bill against an acceptor; after the acceptance, 
the word '' date*' was inserted in the place of <' sight;'' in which form it had 
originally been drawn. The acceptor being tliereby discharged, tlie plaintilF 
wanted to go on the common counts, and offered in evidence, another bill, 
drawn by the same drawee on the defendant, for the same amoiuit, but not 
accepted. Lord Kenyon ruled that it could not be done; nor could tlie 
plaintiff recover at all against tlie ^ceptor, (the defendant) for he was 
liable only by .virtue of t^e instrument ; which being vitiated, his liahiUty 
was at an end. . 



Clarke t;. Bradshaw and Coghlan. 

ASSUMPSIT for money paid, laid out, and expended to 
the defendants' use. 
Pleas, — 1st, The general issue; and 2dly, the statute of 
limitations, by the defendant Bradslmw. 

The defendants had formerly carried on business as mer- 
chants, in Cork, in Ireland; and had become bankrupts. 
While they carried on trade the plaintiff had given his 
guarantee to Messrs. Hamersly, the bankers, to secure any ad- 
vances made to the defendants in consequence of their inter- 
course 
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.1600. eourse *with England, The bankers had made advances for 
their use to the amount of 1800{. ; but the plaintiff had not 



Clarke 



V. 



been called upon on his guarantee^ until after the bankruptcy 
BB4DSHAW of the defendants^ when he paid the money, and now brought 
*T^*T56^T ^^ action against them for money paid to theu* use. 

' Coghlan^ one of the defendants, let judgment go by de£Eiult 5 

and die plaintiff relied upon a letter, written by him in the 
course of the preceding year, as containing promises to pay, 
and an acknowledgment sufficient to bind Bradshaw^ th§ other 
defendant. 

Gibbs, for the defendant, contended, that this promise was of 
no avail, as it was made at the time when the defendant was a 
bankrupt ; and that, at all events it could not bind the other 
defendant. 

Erskine. This was a debt contracted by the two defendants 
while in partnership, and on their joint account. In the case 
of WTdting v. fVhitcomb, Doug. 629, it was held, that in an 
action on a joint note, and the statute of limitations pleaded, a 
promise by one of the parties was sufficient to take the note 
as to both, out of the statute. And in a subsequent case of 
Jackson v. Fairbarn, 2 Hen. Black. 340, where there was a 
promissory note by two, and one of them had become bankrupt, 
and the holder of the note had received a dividend on it with- 
in six years, it was adjudged that this should prevent the other 
maker of the note from availing himself of the statute of limi- 
tations. That what was the case where the demand arose 
under an express contract, as in the case of notes, equally 
applied to the implied contract, where the money was paid on 
account of two. 
If a defendant *Lord Kenyon said, he had some doubts about the point, 

/ drmaS^r "" ^^ ^^^^ reser\'e the case. 

made, says, The plaintiffs counsel then said, they had other evidence of 
tec^ by ST ^^ acknowledgement by the defendant Bradshaw himself; and 
length of time called up a witness, who was clerk to the attoniey for the 
£e™Stb P'»*°^^ff- He proved, that on the defendant's (Bradshaw) 
an acknow- being arrested, in a conversation with him on the subject of 
tht^debt'^^d *^ arrest, Bradshaw said, that the plaintiff had paid money 
shall charge for him twelve or thirteen years ago, but that he had since 
^r"* 157 1 *^^^^"^^ * bankrupt, by which he was (Uscharged, as well as 
•• ' J by law, from the length of time since the debt had accrued. 

Giibs contended, that this evidence was not sufficient to 
charge the defendant; that it was against the sense and spirit 

of 
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of the statute that it should be so : that the plea of the statute 1900. 

of limitations itself, admitted the existence of the debt, but 

claimed a discharge 6y reason of the statute; and that It Clarke 
would be depriving the party of the protection of the statute, Bradshaw 
if the claim of that protection should be construed into an ad- ^^^<^"^^^- 
mission of the debt, and be suiSicient to charge him. 

Lord KsNYON said, he was not now to put a construction on 
the statute of limitations for the first time. It had been de- 

I 

cided that any acknowledgment of the debt was sufficient to 
take the case out of the statute; and he was bound to hold it so. 

The plaintiff had a verdict. 

Erskine, GarroWy and Marryat for the plaintiff. 

Gibbs, Percivaly and Beauclerk for the defendant. 



SITTINGS AFTER TERM AT GUILDHALL. [ 158 ] 

Dennis v. Morrice. June 6th. 

rWlHIS was an action of asmmpsity to recover the amount of Nothing sluill 

-■• a bill of exchange drawn by the defendant Morrice, on ^g'^^t of^ 

Siardet and Co. in favour of Barbier Bobbier and Co. and in- notice, to the 

doreed to the plaintiff. ^^^^^ ^^^t 

^ non-payment 

The defendant was a foreigner; he had no notice of the of a bill of ex- 
non-payment by the acceptors ; but being asked to pay the S^^®' ^^ 
bill he said, *^ I am not acquainted with your laws; if I am stance of their 
bound to pay it, I will.'' ^SILTf the 

GibbSy for the plaintiff. The money was in the hands of drawer in the 
Siardei and Co. at the time of the demand made on the defen- drawee's 

hs.Tl(iS * it IS 

dant 5 the plaintiff might have had it from them at any time, inadmissible 
The principle upon which notice has been held to be necessary evidence that 
to be given to the drawer, is, that he may receive a prejudice l^ ilordam- 
from the want of notice, as he might take his effects out of the nified from 
hands of the drawee ; if therefore I can shew that no pixjudice ^J^^^ ^ 
whatever arose to the drawer from the want of notice, that 
shall dispense with the necessity of it. If the plaintiff is not 
allowed to go into this kind of evidence, the drawer must hold 
the money received from the payee, as the consideration of 
the bill, without the possibility of its ever being recovered. 

Lord Kbnyon. I cannot hold tlie law to be so. The only r i^q i 
case in which notice is dispensed with, is where there are no 
eflects of the drawer in the drawee's hands. This would be ' 
esctendiog the rule still further than ever has been done, and 

opening 
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1800. opening new sources of litigation, in investigating, whether in 
— fiict the drawer did receive a prejudice from the want of 
Dennis notice, or not. 

MoBEicE. The evidence was therefore rejected, and the plaintiff was 
nonsuited. 

Gibbs and East for tlie plaintiff. 
Law and Adam for the defendant. 



CoLE^ Executor of Cole, v. Saxby. 

ASSUMPSIT for money paid by the testator to de- 
to apiea oi in- fendant's use, with the usual money countn. 

fancy replies Pleas, — 1st, Non-assumpsit; 2d, Infancy; 3d, The statute 
afteTfulT^r ^^ limitations ; viz. That the defendant did not undertake or 

and the evi- promise within six years before the commencement of thi$ 
denceisof a . 

promise to pay action. 

«< when the Issue was joined on the first plea : to the second there was 

SiTplaint^* a replication that the defendant had made a new promise after 

must prove his coming of fuU age : and to the third, the plamtiff replied, 

?*j f ™ that the testator, in his lifetime, sued out a writ for the same 

fendantwas ^ ^ 

of ahility; hut cause of action, and soon after died: and that the plaintiff, as 

it is sufficient j^-g executor, within a reasonable time after his death, sued out 

to give evi- ^ ^ 

dence of abili- the writ upon which the present action was founded; and 

ty,fromosten- ^y^^ though the * defendant did not promise within six years 
sible circum- - , /. i . . « « 

stances and before the commencement of this smt, yet that he did promise 
app^rance within six years before the commencement of the testator's 

in the world. , "^ 

[ * 160 ] action. 

Rejoinder— That the testator's writ was not sued out as it 
purported (that is, on the last day of Trinity Term last past) 
but on the 12th day of October ; and that the defendant did 
not undertake or promise within six years before the I2th of 
October. 

Surrejomder — ^That the defendant did undertake within six 
years before the 12th of October. 

Upon which issue was joined. 

The defendant Saxby and the testator had been joined in a 
bond for securing an annuity to one Duckett. 

Under this bond the testator had paid the whole amount; 
and the present action was brought to recover the moiety of 
the money so piud. 

To prove the replication to the second plea, that . the de- 
fendant had promised to pay after attaining ftiU age, the plain-* 

tiff 



EASTER TERM, 40 GEO. lU. 160 

tiff called a witness, who stated that he had called on the de- 1800. 
fendant, respecting the money paid by the plaintiffs testator, — -r 
on account of the bond. In the course of conversation, that ^^ 

the defendant said, he had had very heavy losses in trade; Saxbt. 
but that he would pay his part when he was able. 

Lord Kbnton. This is not an absolute promise to pay; it 
is, ^^ when he is able." 1 remember a case before Lord Mans- 
riBLD, in Staffordshire, in which he was of opinion, that it 
was incumbent on the plsuntiff to shew that the defendant was 
of ability to pay at the time of the action brought. [ 161 ] 

The plaintiff's counsel then called a witness to prove to that where die 
effect. The defendant's counsel cross-examined him as to his ^^IV^*^ ?^ 
particular knowledge of the defendant's circumstances; whe- p^d by one 
tber he knew the state of his debts, or how he was circum- obligor^ and 

^1 be brings 

stancea. assumpsit 

Lord Kbnyon said, it was not necessary to enquire further aeainsthis co- 
tfaan his ostensible appearance and his circumstances, as they ^on^bution- 
were open to the observation of the world; that if appearances query, Is iion- 
were that he was of sufficient substance and ability, he should f^^^^^' 
hold it sufficient to satisfy the promise. a gpod plea? 

The plaintiff did give such evidence, and satisfied his lord- ^J'sS^e^"" 
ship, who held it to be sufficient. initation to 

Lord Kbnyon then addressing himself to the defendant's ^J^*|^^ 
counsel, said, that the pleadings had gone to a considerable the bond it* 
length, and as the plaintiff had made out such a case as en- ^^^^ 
titled him to recover, it might be unnecessary to observe on 
it ; but that he had considerable doubts whether the statute of 
limitations attached on the case. The demand arose under a 
deed; and there had been a case in which a very considerable 
law authority had been of opinion, that such a debt was en- 
titled to the same limitation as the deed itself. 

The plaintiff had a verdict. 

Gibbs and Cowley for the plaintiff. r 162 ] 

Ertkme and Madocks for the defendant. 

Vide Besford v. Saunders^ 2 Hen. Black. 116. Cowell v. Ed- . 
foord^. Bos. and Pull. 268. 

But where an action is brought for Tort against two defendants, and &e 
whole of the damages are levied against one; it was decided in this case, that 
iSbt parly who had so paid the whole of die damages could not call on the 
odier deft^odant in an action for money paid to. his use. The cases of contri- 
bution are confined to joint demands arising on contracts. Menyweather 
V. Nixim, 8 Term. Rep. 180. 

CASES 
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nRST SITTING IN TERM. 



J% i5tfa. Male v. Roberts. 

IVhentiie A SSUMPSIT for money paid, laid out, and expended to 
o^e^action Xm. the use of the defendant ; money lent and advanced, with 
Scotland, and the other common money coimts. 

^?tiS t^ P*^ ^f *® general issue. 

fendant must The case, as opened by the plaintiffs counsel, was, that the 
fi^b^^ plaintiflF and the defendant were performers at the Royal Circus, 
defence to ttie While the company were performing at Edinburgh, in Scot- 

demand, by land, the defendant had become indebted to one Cockbum, for 

I)roving the 
aw of that liquors of different sorts, with which Cockbum had furnished 

cwmtry in jjj^ . j^qi; havuig discharged the debt, and it being suspected 
^^ that the defendant was about to leave Scotland, Cockbum ar- 
rested liim, by what is there termed a writ of Fxig4: the object 
of which is to prevent the debtor from absconding. 

The defendant being then unable to pay the money, the 
plaintiff paid it for him ; and he was liberated. The present 
action was brought to recover the money so paid, as money 
paid to his use. 

Hie defence relied upon was, that the defendant was an 
infont when the money was so advanced. 

Lord Eldon. It appears from the evidence in this cause, 
that tl\e cause of action arose in Scotland; the contract must 
be therefore governed by the laws of that country where the 

contract 



[1^] 
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oontraqt arises. Would infimcy be a good defence by the law 
of Scotland, had the action been commenced there ? 

Bert, Seijeant, for the defendant contended, that the con- 
tract was to be governed by the laws of England; in which 
case the plaintiff could recover for necessaries only. That at 
all events it should not be presumed that the laws were dif- 
ferent ; and as it appeared that the debt did not accrue £6r 
necessaries, the plaintiff could neither recover on the counts 
ior money paid, or for money lent to an in&nt. 

Lord Eldon. What the law of Scotland is with respect to 
the right of recovering against an in&nt for necessaries, I can- 
not say; but if the law of Scotland is, that such a contract as 
the present could not be enforced against an infant, that should 
have been given in evidence; and I hold myself not warranted 
in saying diat such a conti^t is void by the law of Scotland, 
because it is void by the law of England. The law of the 
country where the contract arose, must govern t^ contract; 
and what that law is, should be given in evidence to me as 
a &ct. No such evidence has been given ; and I cannot take 
the fact of what that law is, without evidence. 

The plaintiff &iled in proving his case, and was nonsuited. 

Cockeliy Serjeant and for the plaintiff. 

Best, Serjeant for the defendant. 



1800. 

Male 

V. 
BOBSETS. 
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SITTINGS AFTER TERM AT WESTMINSTER, IN THE 

COMMON PLEAS. 



Leigh v. Webb. 

THIS was an action of malicious prosecution. 
The first count of the declaration stated, that the defen- 
dant having suspected that the plaintiff had feloniously stolen 
some casks, his property, had procured him to be imprisoned, 
under a warrant obtained under such charge, without any 
probable cause. There were three other coimts in the decla- 
ration ; in all of which it was charged, that the defendant im- 
posed on him the crime of felony, and caused him to be im- 
prisoned, &c. 
Plea of not guilty. 

The plaintiff was a publican, and dealt with the defendant 
as his brewer 3 the casks in questk)n had been sent into the 

plaintiff's 
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1800. plaintifTs house with ale 5 and when they became emptf^ 

■ they had been sent to the * house of a person of the name of 

"^" Lister. The defendant having obtained a search warrant, on 

Webb. the suggestion of his casks having being stolen, he found them 

justice, there in lister'^ possession, and then procured a warrant from Bow- 

^lonyl^ilidi ^^^^9 under which he took the platntiif into custody. He was 

the warrant brought before the justice there, who committed him for ftuther 

the plaintiff examination, fix)m Saturday till the Monday following. 

for felony, the The plaintiff called the clerk of the public office in Bow- 

not support ^^^9 who produced the information which contained .the 

thedeclara- above Statement of facts: but the information contained no 

pSm^ s£dl ^""^^ charge of felony in terms against the plaintiff; but the 

be nonsuited, warrant which the magistrates had issued^ gromided on that 

[ * 166 ] charge, and under which the plaintiff had been apprehended 

and committed for further examination, was '^on suspicion of 

having feloniously taken and having in his possession casks, 

the property of the defendant." 

Lord EiJ>oN. Upon this evidence, I am of opinion that the 

mak^acom- plaintiff must be called. The plaintiff in every count of his 

plaint bdbre a declaration, except the first, complains that the defendant im- 

p^e, which P^^^^ ^he crime of felony on him; and that coimt varies from 

•the justice the information. Does the evidence correspond with the 

amount to a ^^*8® ^^® plaintiff has put upon this record? There is no 

felony, and charge of felony contained in the information; it contains a 

rant acco^' ^^^ ^^ ^^^^ certainly not amounting to felony, but for which 

inglyjto arrest an action of trover could be maintained. The defendant hav- 

pldned *^™' ^^ ^^^ ^^ property, states the facts to the magistrate; *upon 

iwainst, and which he is to form his judgment. If the highest criminal 

notmwintto J^*^^^ ^^ ^^® ^^^^ ^^9 ^y naistake of judgment, to conceive 
felony, no ac- that to be felony which did not amount to that offence, and to 
Hcious'nro^ commit the party complained against, would that subject tin? 
cutiou will lie party complahiing to an action of this sort? I am of ojiinion it 
against the ought not, and that the plaintiff must be nonsuited. 

party who o ^ i 

piade the Nonsuit. 

T^Smr' CbcfceU, Serjeant, Shepherdj Seijeant, and Barrow, for the 

•■ ' ^ J plaintiff. ^ 

Bailey and ISest, Seijeants, for the defendant. 



Anderson, Administrator, %;. May. 

When an at- A SSUMPSIT to recover the amount of an atttomey's bill,. 

tiMiMj hit AM, for business done by the testator in his lifetime. 

"» ""^ The 
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The attorney had, some time previous to his death, delivered 1800. 
n regular bill to the defendant : no -notice had been given to ""— 
produce it; but the plamtiflf proved that a bill bad been so Admini- ' 
delivered, and offered a copy of it in evidence. strator, 

Heywoody Serjeant, for the defendant, contended, that this si/y. 
could not be done: that there was no more settled point at ddiveredabili 
Nisi Prius, than that a copy cannot be given in evidence, unless signoyiemay 
there has been notice to produce the original. Sence a copy 

It was answered by Shepherd, Seijieant, for the' plaintiff that 5^,^'*J^^ ^ 
the paper offered was not a copy of the bill delivered, but it- without giv- 
self an original ; both it * and that delivered to the defendant, ing the defen- 
being transcripts from the attorney's books. That in the case pj^ij^^^ 
of notices to quit, it was the constant practice to give in evi- delivered to 
dence a copy of the notice to quit, served on the defendant, p Vigu 1 
without giving any notice to produce the original. 

Lord EiJOON said, that he was of opinion the paper offered 
in evidence was admissible, though no notice had been given 
to produce that delivered to the defendant, as be considered 
both as originals. 

Verdict for the plaintiff. 

Shepherd, Serjeant, and Marryatt, for the plaintiff. 

Meywood, Seijeant, for the defendant. 

Vide Jory v. Orchard, 1 Bos. and PuU. 39. 



Holland v. Hopkins.^ 

rilHIS was an action of assumpsit, for goods sold and de- if plaintiff de- 
-■• livered, with the common money-counts. livers a par- 

The defendant took out a summons for a particular of the demand i^ 
plaintiff's demand^ and the following was given in : der a Judge's 

HoUand v. Hopkins. goods sold 

"This action is brought to recover L being so much and delivered 
J J . 1 1 ft^ 1 J to die defend. 

" money due and owmg on an account settled and balanced an V he can- 

*' for horses, the property of the plaintiff, sold and de- "^K^ '^^ 
"Jivered before the 11th day of September, 1797. sS. demand for 

*" And a ftuther sum of I. for horses sofd and de- goods of die 
" livered by the plaintiff and his servants to the defendant, to him t^be 
'* on or about the 1 1th day of September, 1797. sS. '* jold, as agent 
The defendant paid money into court, sufficient to cover the ^ an/^^ 
demand on the account stated. which he has 

The plaintiff gave in evidence the sending of several horses T"«fg9^i 
. . from 
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1800. from the country to the defendant's yard, where they were 

-~^ sold by the defendant, as his agent. About the I Ith of Sep^ 

^"* tember, 17979 they balanced thefar accounts, and the defendant's 

Hopuvt. was then found in arrear, m a sum of money equal to that 

^ue, and le- which the defendant paid imo court 

^^^[^ After the account had been so setded, on tiia 11th cf Sep^ 

ImAvAn- Umber, the plaintiff sent other horsea to the defendaHi; who 

sold them as before and received the money. Ilii9 oonsti- 
tilted the second article in the biUf ot partictdors^ wfabek the 
plaintiff sought to reooyer. 

It was contended by the defendant's counsel^ that the 
plaintiff could not recover on this evidence^ within tbe par- 
ticular as delivered in by himi that the demand to which the 
plaint^s evidence applied, was for money had andieeeived^ 
being the price of the h<»BC9 scrid by the drfendaai ftnr the 
plaintiff, and the price of which he had received; whereaa Uie 
particular was not fer money had and recdved, but Ibr goods^ 
soM to thedefendant by tihe plaintiff: whereas no sneii tFBBi^ 
action had ever taken place. 
The plaintiff's counsel contended, that the only use of the 
[ 170 1 particular being to sppriae the ikfandant of the nature of the 
plaintiff's demand, — ^thal the same degree of aceoraey was not 
required in it as in pleading. That ho^ the demand did arise 
from the sale of horses, and was therefore a sufficient intima- 
tion to the defendant for what the plaintiff meant to go : but 
that, at all events, the money being paid into court generaliy, 
they would apply that money to the second article of the par- 
ticuhuv and go on the account stated for the balance. 

Lord Eldon said, he was o( opinion, that under the parti- 
cular, the plaintiff could not recover: that tiie use of the par- 
ticular was to i^^ze the defendant for idiat demand the 
plaintiff meant to go, that be might direct his proof accord- 
ingly, and not be taken by surprize at the trial ; and that the 
plaintiff should not mislead the defendant by giving in one 
thing as his denMnd,t under a Judge^s order, and starting 
another at tiie trial. That it was evident here that the 
plaintiff could only recover (after taikmg the money out of 
court) on the count for m<Miey had and received: bvt was the 
defendant apprized of thai by the parfiodar? Certainly not. 
He was told, the demand was for facncs sidd anddrifvered by 
the plidntiff and his servants to the defeadas^ this was a de- 
mand 00 a sale to the defeodaqt bimielf ; it was a different 

contract. 
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contract, and tended to take the defendant by surprize. In 
that point o( view, he thought the plaintiff ought not to be 
allowed to go into any evidence of it. 

With reqiect to the plaintiff's right to ^ply the money paid 
into court to the count for hones sold and delivered, and to go 
now (or the balance of the account stated^ his Lord^ip added, 
I think he cannot now do so, as he has given no evidence 
whatever <tf any horses sold by him to the defendant; his evi- 
dence has only gone to the count for the account stated; and 
I shall therefore hold, that it is upon that count only to vrtiich 
the money paid into court can be i^i^ied. 

The plaintiff was therefore nonsuited. 

. Cockell and Shephterd, Seijeants, and -— — — for the pluntiffl 

' Beit and Bmdey^ Serjeants, for the defendmt. 

.VMle2£^andP»U.24a &a 



180O. 

H6UJkVD 

HoPKixs; 
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SITTINGS AFTER TERM AT GUIIJ)HALL, IN THE 

COMMON PLEAS. 



Park v. Mvarh; 

THIS was an action of debt on bond. 
Plea of Non est factum. 
To prove Ilie execution of it, the plaintiff called the sub- 
scribing witness, a Mr. Heam. 

He proved that being in Ireland at the time the bond bore 
date, and where it i^peared to be executed, be was called into 
the M&yoraUjf^kouse, in DfMin^ That while he waa waiting 
in the antichamber, an attorney of his acquaintance came out 
with the defendant on his arm, and asked him to sign those 
papers for his friend Mears. The bond *had in foot been 
executed by the defendant Mearsy in an adjoining room, and 
suhscribed there by another attesting witness; but he was 
porfiBctfy acquainted with the hand-'Writi]^ of Mearsy recog- 
nked h%» signature, and subscribed his name to the bond as a 
witness in Mears*s presence. 

.It was also prov^ that the defendant had^ at a subaeqneut 
time> admitted, his eacecution of the bond« 

Baikyy Serjeant, for the defendant, contended, that this 
inm^kient eyidence to prove the issue, that it was the 

defendant's 



It is not neces- 
sary diat the 
suMcribing 
witnessshould 
seettieoliligor' 
sign and seal 
the bond; it 
is sufficient ify 
after he has 
signed and 
s^ed it, the 
witness is re- 
quested to put 
his name to 
it, in the pre- 
sence of me 
obligor, and it 
is then stated 
that the 
obligor had 
executed it; 
and if he 
does so put his 
name to it, he 
is a good wit- 
ness to prove 
the execution. 

[*172] 



1800. 

HOLLAVD 
V, 

HoPKiirs. 



[173] 



Bes. and Pull. 



CASES AT MSI PRIUS, 

defendant's deed. He contended^ that in all cases of bonds^ 
the subscribing witness must necessarily be called^ to prove the 
actual execution of the bond by the obligor ; that in this case 
the witness had not seen the obligor do any act of execution ; 
that if it was executed in the adjoining room, and there sub- 
scribed by the other witness, the execution was complete, and 
Heam, the witness, putting his name to it afterwards, could 
not make him a subscribing witness. That as to the subse- 
quent acknowledgment of the obligor, that was not sufficient 
evidence upon this issue ; and had so been decided. 

Vaughan, Serjeant, contended, that the whole was one 
transaction, which took place at the time of the execution of 
the deed. That it was not necessary for the subscribing vnU 
ness to see the obligor actually sign and seal the deed at the 
time; that an acknowledgment at the time when the deed 
was executed, and the witness called upon to sign his name, 
was sufficient; and had so been held. 

Lord Eldon said, he had doubts whether it was admissible 
and sufficient evidence of the execution of the deed ; but that, 
at all events, he thought it sufficient evidence to go to the jury 
when coupled with the defendant's admission. 

The jury found for the plaintiff. 

Vaughan, Serjeant, and Park for the plaintiff. 

Bailey f Serjeant, for the defendant. 

In the next Term, Bailey , Serjeant, moved for a rule ffisi to 
enter a nonsuit ; but the Court held the evidence of the exe- 
cution sufficient, considering the whole as one transaction. 



Ley V. Ballard^ et alt Sittings after Hilary Term, 30 Geo. III. at Otdldhall. 

Ddi>t on Bond. One defendant let judgment go by default; Ballard^ the 
other defendant, pleaded Nan eit factum. 

There were two witnesses to the bond. 

They were called; but neither of them saw it executed by the defendant 
Ballard, 

The defendant's counsel contended, that they were entitled to nonsuit the 
plaintiff, as there was no proof of the execution by the subscribing witnesses. 

Per Lord Kenyon. The subscribing witness to a bond must be called to 
prove it; if they disavow having seen it executed, otiier persons who saw it 
executed, or can prove the party's hand-writing, may be called. So if the 
subscribing witnesses prove contrary to what tiieir attestation purport, namely, 
that the party did not execute it, it is open to the party to establish the in* 
strument by other evidence. This was- done in the case of JolUff '« will. 

In the prindpal case, the plaintiff proved the hand- writuog of Ballard; and 
that he had been heard to say, that be bad done so, and was afraid he would 
be obliged to pay it. 

* Lord 
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Lord Kekton' held this to be sufficient; and the plaintiff had a verdict. 1880* 

♦ V'ide Abbott v. Plumb, Doug, 216. 

Laing v. Ritine, 2 R)s. and Puft. 85. Paek 

Crtllitr V. Netde, Peake N. P. Cas. 146. To prove a partnership-deed the ^' 

plaintiff's counsel called the subscribing witness : she said, She did not see the wbaks. 

deed executed, but that Nea/!r, the defendant, brought it to her, and desired her [ *17^ ] 

to put her name to it as a subscribing witness ; which she did. This was held 

to be sufficient evidence of the execution by Neak. 

. 1 £f/Nii. N. P. Cases, Powell v. Blackett, 97. 



SsDLBV V. Arbouin^ ExecutoF of West, deceased, wbm a per- 

riRHIS was an action of debt, brought against the defendant, fi^iJ^Sr 
'- as the executor of Henry West, deceajseil, to recover the under a war- 
amount of two penalties under the Habeas Cmpue Act, sSct^^ 
• fVeet, the deceased, in his life-time, had been the k^per of State for Ire- 
the PauUry Compter. Si^ST^ 
By the Habeas Carpus Act, 31 Car.U. ch. 2. sect. 2, it is fence, andb 
enaeted, " That if any officer, gaoler, &c. shall not withm six *^^!^^^ 
hours after demand, deliver a true copy of the commitment of canbebrought 
any prisoner in his custody, he shall forfeit for the first offence ^^ Jn^thn 
1001., and for the second offence 2001., and be made incapable warrant is left 

of holding his office." "^^ ^^ ««>1- 

er it IS such & 

Under this clause of the statute the present action was eommitment 
brought; the plaintiff, by his declahttion, complained, that andwarrant 
being in the custody of Henry West, then keeper of the Poultry is entided to a 
Complerf he had demanded a copy of the commitment or war- copy under 
rant under * which he was held in custody; which the said Henry Corpus, after 
West had neglected and omitted to give, pursuant to the sta- it has been 
tute; and the offences were laid distinctly in the different r"*i75 'i 
counts of the declaration, as committed on two different days. 

The circumstances of the case were these: — ^A trader, of 
the name Nowlan, having become bankrupt, and bein^ sus- 
pected of having secreted property to a considerable amount, 
particularly three bank notes, to the amoimt of lOOOJ. each, 
and he being then in custody, under a committal by the Com- 
missioners on his last examination, for not having answered to 
their satisfiurtion ; his assignees having reason to believe that 
those notes were in the possession of the plaintiff, Nowlan's wife, 
and (Bome other persons who were then in the city of DubUn, 
they made an applicatk>n to the Duke of Portland^ as Secretary 
of State, who sent his official letter to Dublin; in consequence 
of which the plaintiff and the others were arrested, and sent 
. Vol. IIL N to 
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1609« to Newgate there; from thenn they were transmitted to £fig- 
land, under the following warrant from Lord Outlerea^hj the 
Secretary of State for Ireland : 

^^ By the Eight Honourable Lord Castlereagh, Chirf Se- 
^^ cretary to the Lord Lieutenant and General Go^ 
*^ vemor qf Ireland. 
** Thbsb are> in His Majesty's name^ to authorize and 
^' require you, to receive the bodies of John Luther 
^ Yates, Davenport Sedley (the plaintiff) Michael Morris, 
^' and Sarah Nowlan, now prisoners in the gaol of Dub- 
It 176] ^^ ^ ^^^ ^ carry them to London: and upon your ar- 

^ rival there, to carry them before the Lord Chief Jus*. 
^^ tice of His Majesty's Court of King's Bench of Eng- 
^^ land, in order to their being tried for the oflence with 
^' which they stand charged. In the due execution 
'^ whereof, all Mayors, Sheriffs, Justices of the Peace, 
^^ Constables, and all others His Migesty's Officers, civil 
. ^^ and military, and loving subjects whom it may con* 
^^ cem, are to be aiding and assisting to you, as there 
^' shall be occasion. 

^^ Given at His M&jesty's Castle of Dublin, this 

12th day of June, 1799. 

<< Tq Mt. Wm. Shee, and ha AaistmUtr 

In pursuance of this warrant, the prisoners were brought to 
Lamien,isi the custody of Mr. Wm. Shee, to whom the warrant 
was directed, and arrived there on the 21st of June, 1799. 

On their arrival in London, they were brought to the Poultry 
Compter. The keeper refused to receive them at first; but 
afterwards, a city constable being procured by Shee, the pri* 
soners 'were then received by West, the keeper, and with them 
was leftilie warrant, above stated, of Lord Castlereagh. 

On the evening of that day (the 21st) Davenport Sedley, the 
plaintifl^ demanded a copy of the warrant of conunittal. He 
was put off till the next morning : the next morning he again 
demanded it ; and it was not delivered till the day following 
(th&-23d)$ on which day a copy was delivered by West, the 
keeper. 
[ 177 ] '^^ plaintiff's cause of action was grounded on these two 
refiisals of the copy of the warrant, as entitling him to the 
several peoE^lfties of \QOU and 2002. for the first and sixond 
offence. 

Upon this evidence^ the counsel for the deftindant con- 
tended 
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tended, that the action couldnot be maAntafated : That'this'Wafl MJEML 
not such a committal as required a copy of the warrant, beiUj;^ 
merely ftr safe custody untU' the plaintiff could be brought b^ 
fore the Cliief Justice of Bhglomd, pursuant to tlie warrant^: 
That it could not be deemed a committal imderthe waireni^'. 
as Lord Castlereagh, the Secretary of State for Rekmdi cdUld 
have no power or authority to commit to aa English gaol? 
That if he was to be deemed to be therefore in custody undelf 
this warrant, it was illegal, and the grieirance should- hare 
been the object of an action for &lse imprisonment, and' was 
not sufAcient to sustain an action for a breach of the ilbtea* 
Corpus act : but that if it was to be considered as a warrant' to 
which ihe plaintiff was entitled to a cdpy, that it beihg dIsH- 
vered to him on the 23rd, and bis having received it, was $L 
waiver of the offence. 

liOid Eldok. This is an action of debt on the Habeat 
Coifus Act; an act made for the protection of the liberty of 
the subject, — a protection which it affords beyond any other 
act in the statute-book ; it therefore calls for the greatest atv 
tention from the Judge and from the Jury who try the cause; 
and so scrupulously has this statiite been observed, that this is 
the first action on the act which has been tried within my 
time, or within my memory. 

The first provision of the act is, that gaolers shall' make [ 178 ] 
speedy returns to writs of Habeas Carpus. The clanse of the 
statute in question, commands him within six hours after de- 
mand, to give to the prisoner a copy of the warrant of his 
commitment and detainer. It is in order that he may be ad* 
vised. Whether the offence for which he stands connntttM, 
entitles him to be bailed by the laws of the land ? 

The law, therefore, on this subject is this:— Was the plaiiitfiff 
in custody under a warrant of commitment and detalher or not? 
If he was not, — if there was no warrant ; I am of opinion the 
action should be fiEdse imprisonment against the gaoler ; but if 
he was in custody under any such warrant of commitmMt or 
detainer, the gaoler is liable in this action. 

With respect to offences committed here and in Ireland^ the 
law is the same ; the charge is made and the ofihice tried in 
tke county where the offence is committed; and the mag^si- 
trates act within their own jurisdiction. The King is the 
Kreat Maj^sttMe of both countries^; hispower to executed' by 
his Secretary of State ; he puts it in force by sending over Ite 

N2 party 
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1800. party arrested, by his warrant to the magistrateof that county 
'*^'*^ where the offence has been committed. Under this power, 
*9. Lord Castlere(mh issued the warrant in question ; it was a 

AmaouiM. proper, wise, and legal exercise of that power which he en- 
joyed as Secretary of State ; the offence was committed in 
England; it must be tried in England; and the offenders must 
[ 179 1 he transmitted here for the purpose of trial ; and the warrant 
was the authority under which he was brought, and under 
which he was detained in custody. 

How then are the fietcts ? Shee arrives in London on the 21st 
of Jime; he applies to the PouUry Compter to lodge his pri- 
soners there ; the turnkey refuses to receive them, without 
other authority; a city constable is called and the plaintiff is 
then received into the custody of West, the keeper, with no 
other charge than what appears from Lord CasilereagVs war- 
rant; which warrant is left with the gaoler, and which he re- 
ceives* Is it to be said. This was not a warrant of commit- 
ment and detainer? Is the gaoler, after so receiving it, to 
question its legality, as a defence to a breach of the Habeas 
Corpus Act ? I am of opinion it was a warrant of commitment 
and detainer ; that the prisoner was entitled to a copy of it ; 
and that the offence is complete. 

. It has been said that the offence has been waived by a sub- 
sequent delivery and acceptance of a copy on the 23d. I am 
of a different opinion. If the copy is reftised at one-time, the 
delivery at ano^er will not satisfy the statute. 

The jury found a verdict for the 1001. penalty. 

Cockell, Seigeant, and for the Plaintiff, 

Shepherd and Best, Serjeants, for the Defendants. 

Vide Lord Campden's argument in the case of Entick v. Car- 
rington, 11 State Trials, 316. 

Bex y. KendaU and Boe, I SaJk. MJ. 1 Lord Baymand. 65. 
[ 180 ] Sir Wm. WyndlumCs case, 1 Stra. 2. 

Bex V. Florence Hennessey, 1 Burr, 642. 

Sayre v. Lord Bedford, 2 Black. Rep. 1165. 

Bexy. Wiikes,2mUs,\50. 

Saunderson t;. Jackson and Hankin. 

A trader who fflHlS was an action on the case, for not deliverinfir to the 
IS in the habit ■ , . ^^ ^^ r • 

of delivering ■"• plamtiff a quantity of gin. 

printed biUs of The defendants were distillers, and the plaintiff a dealer in 

which his ^vnts. 

The 



[181] 
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The plaintiff proved,— That being in want of gin, he ap- 1980. 

plied to the defendants, to purchase some. That the de- — — 

fendants agreed to sell him 1000 gallons at 7f. per gaUonj that S^^»J«»«>» 

he then gave an order to that amount, and a bill of parcels was Jacxsov and 

given to him in the following words : — HA»Eijr. 

'' I^ofidon, Dec. 1790. fo^^Jjg;^ 
^^ Bought of Jackson and HafMn, DistiUers, one coDtaL- 
" No. 8, Oxford-Street. H« ^^«P- 

« 1000 gaUons of gin, 1 in 6, at 7t. . . . 3501" S^KSS 
Part of the bill was printed ; but the words <* 1000 fi^ns J^^UjfJritinc 
of gin, 1 in 5, at 7'* 3501.'' was in writing. within the^ 

The plwntiff did not immediahely call for the gin ; and in SlStiwhri*^ 
about a month, the plaintiff received the following letter from u^^lSnned 
the defendants :— *» by a stibse- 

" Mr. Saunderson. r ifii i' 

^'Sir, . 

'^ We wish to know at what time we shall send you 
*^ part of your order : we shall be obliged for a little 
'< time for delivery of the remainder. Must requiest 
<< you to return our pipes. 

" Your humble servants, 

'' Jackson and Hankm:"^ 

This was the evidence of the purchase of the gin by the 
plaintiff. There had been a considerable rise in the article^ 
and the defendants refused to deliver it ; and now set up as a 
defence, that this being a contract for the sale of goods to be 
delivered in future, was void for want of a note in writing, 
under the statute of frauds. 

It was contended by the defendants' counsel, that the statute 
required some note or memorandum in writing of the bargain^ 
to be made and signed by the parties or their agents : That 
here the bill of parcels was not itself the contract; it was not 
signed by the defendants ; and was only evidence of a prior 
contract not reduced into writing. 

Shepherd, Seijeant, for the plaintiff contended that there was 
a sufficient memorandum within the statute of frauds: that 
the printed name in the bill delivered by the party himself was 
a sufficient signing to satisfy the statute, as the bill of parceig 
cont^ned the quantity and price, which were the essential 
parts of the contract; and that it was so considered by the 
defendants themselves was obvious fixHn the letter^ wherein it 

was 
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KHOL was ceferred to as *the ^greement^ pursuant to which the gio 
"— r* vijfifi jtp be d^ere4. 
Savitom^* jk^j^ £ijh>n said he was of opinion there was a sufficient 
JfACMOM 19^ note in writing within the statute. There was no necessity to 
^^"?]Jf' have the name put in any particular place : an agreement for 
L '^J thQ|iaIe of iandsii beginning, '^ I, A. B. agree/' &c. was held to 
be sufficient within another dause in the s.tatute of frauds re- 
quiring a note in writing* That in this cas^ it appeared the 
defendanlB had their bills of parcels printed, and their names 
jprefixe^ : that he thought a man who delivered his bills of 
parcels, with his name printed, might be said tP sign by his 
Q^me printed, as well as by it written ; and that such was sof- 
l^iently signed. At all events, he should direct the jury so to 
consider it, particularly coupled v^th the letter, wherein the 
agreement was recognised. 
Verdict for the plamtiff. 
LenSf Segeant, and Lauren for the Plaintiff. 
"Shi^^RefdmiA Best, Serjeants, for -the Defendants. 

• I • ' 

PuLTNBY, Bart ^. (Kbhuibb, etMi. 

Ifabrokerad- fllHlS wasan^action of trover for a quantity of sugar. 

ISaJv^L^' '•****' the plaintiff, was the proprietor of 

aoceptancei W i^AtateJUrthe We9^ Indies: he employed a house in Jumdan, 
TO^Sdeed ^ pf ;ttoe £inn,of JPefrie and Can^bell, as his merchants or agents, 
mlUs hands, ,to lyhpm jconsignments were made of his property firom thence; 
wS d^!^ UPd *thi5 sugars in question had been s6 consigned to them, 
them without >: !nie,d^ndant3 weire broker^ and had advanced and^ven 
*.^ "*d^°^ ^"^ acceptances, on account of the sugai^ .which were d^po- 
ing ids co£-* nted in^eir hands^ to the amount of i8,000{. 
^^ *^^^A While the sugars were in the d^endants' hands, and before 
of any other ^Y .Were jold, they received a notice from the plaintiff not to 
person, to flie g^l them i and that he would indemnify rthem fron^ any demand 

amount oi >• i ■■ 

those givcnby ^" account of , the sugars, or any advances they had made. 

Aebr^er, The acceptances the defendants had given^ on account of 
payable aTSf ^^^ *^^ Campbell, wepe.not then due. 
same time^ is JLprd,£Uj>oN asked the .plaintiff's counsel if they meant to 
^*^S^fn* CQUtend, That where goods are lodged in the hands of a 
law. broker by giving him notice, they could turn him into a ware- 

l *183 ] Jlousema^? 

Seijeant Shepherd said he meant to contend that they could 
jPjreveiit him frpm sellini^. 

On 
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On reeeiving the nadce, the dtfdAdadteMld, ihey did liot MML 

know Sir William PuUney; that they had reiselvai ttetrilbof 

-fading indorsed to'themby •F^tA and OcmvjfbM^ and had paid 

^die duties ; and that thef wotlld fieH ttiegMda, ^unless feS&^Mk 

money, llie witnen answered, tiiey muM "know Sit WiXlim 

Afltney^'Wiiowas'tfae proprietor of tile sngiire; thatlieVduM 

-pay diem the money advanced, on ttniaeeonnt'b^ing fbndstied; 

but* lie admitted, that he then said notliing about the sums for 

whioh the defendants were under aec^^tances. 

Lord EkjMiN. This is the ease of a eon^fnmeitt <ot Tl^ ^ .184 ,] 
India propeity. P^^tmand Cbii^teII,'the^agent8x>fl3ie\plilntiff9 
are the consignees; diey employ Ae ddTendakits mttake 
brdkers. It is necessary to advance considerable sumsifor pay- 
meutctf the duties, and other expenees; these sums ttre^- 
▼anced by -the defendants, who also accept bills dmwn oti'tficjm 
l^ Pelrie and 'CampbeUj and Tetrie and Campbell put tte goods 
into die defendants' hands. On what ground*dods^ the ptalntiflr 
claim to take those goods out of thehr possession ? It miM b^ 
that he as owner has a right so to do; but t hold thdtlireliis 
no such right without giving a ftill indemnity. 

Whdt is Che indemnity offered ? To pay the defenAtttIs file 
-money actually advanced ; but no offer was made to iuAelnilify 
them against the outstanding bills. If that offer had b^idb 
made, the defendants *then would stand as brokers, wlfliblit 
any advances, and could not hold the goods against ihe owner. 

With respect to theindemnity, whicih the defendanfts-httvca 
light to daim. It has been said by the plaintiff's comuld,'that 
Sir WilHam Jhihney offered 'hisown acceptances, ^hichwotlld 
have •'become due at the^me time with die bills. That woilld 
iiot be sidficient. I am of opinion, 1hat if a man lists gWen Us 
acceptances on the faith of goods sent into his hands, and they 
are outstanding, he is not bound to'tdce tbe promise or cootiter- 
acceptance of any man. 

The ^plaintiff was nonsuited. 

Shei^d and Best, Serjeants, and jibboity for the Flafaxdff. [ 186 ^ 

BaUUi and WiUiams, Seijeants, for the B^fendadts. 



Pa6« w. Frv. 

^TVnS was an uction by the plaintiff, as agent to 'Messito. uaderte 
* Hyde and Hobbs, merdhants of Cfdche^ery tD recover die g^SjLgL 
amount of aloss on a pdlicy df insurance, on a cargb oTlMi^ley^ ^ ^ ^^ ^ 

shipped 
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1600. 




insurance^ 
'' that the 
party b inter- 
ested to the 
whole amount 
of the money 
insured/' an 
interest in a 
part -will en- 
title him to 
reoorer. 



[ 186] 






ehipped on board the ship Margaret ^ from Dundee to Chichester. 
— 4iOss by capture. 

Tlie declaration was on the policy^ with the common aver- 
ment I VIM. ^^ That certain persons carrying on trade and com- 
merce, under the style and firm of Hyde and Hobbs^ were at 
the time of loading the said cargo, on board the said ship^ 
and at the time of subscribing the said policy of insurance^ 
and fix)m thenceforth and until the time of the loss, interested 
in the said com to a large amount; to v)it, to the amount of all 
the money, insured thereon.'* The policy was for 4D0I. 

The plaintiff proved, that he was the general agent in Lon- 
don for Hyde and Hobbs; and, by their direction, sent for the 
com in question^ to his correspondents in Dundee; by whom 
me com^was shipped and consigned to Hyde and Hobbs, in 
whose name the bills of lading were made out 5 but it appeared, 
that while the com was on its passage, Hyde and HobbSy 
thinking the adventure too large, had let a person of the name 
of Hack into a share of the cargo, who thereby became jointly 
interested with themselves. 

Upon this coming out in evidence, the defendant's counsel 
contended, that the plaintiff ought to be nonsuited. That the 
interest of the plaintiff was a material averment in the decla- 
ration, and ought to be proved as laid, or it was a variance. 
ThssX proof of interest in a part, could never support an aver- 
ment that the party was interested to the whde amount of 
the sum insured, which was the case here. 

The plaintiff's coimsel replied, that it was sufiBcient for the 
pluntiff to shew an interest in the property insured, to entitie 
him to recover : That here the averment was, that he was in- 
terested to a large amount; to voit, ^^ to the amount of all the 
money insured,'* under a v%%. : That in actions upon bills or 
notes, the declaration was for the Mdiole money mentioned in 
the body of the bill or note, and yet it was every day's prac- 
tice for the party to recover but a part of it : That here the 
barley was ordered by Hyde and Hobbs, and paid for by them, 
and the sale took place to Hack while the com was on its 
way ; so that Hyde and Hobbs might be deemed as entided to 
the whole cargo, subject to the claim of Hack, for his share : 
That in the case of Page v. Rogers, ParVs Ins. 402, where in 
an action on a policy of insurance on a ship, the averment was, 
that the plaint^* was entitied in interest to one-third of the 
ship insured; and it having come out in evidence that the 

plaintiff 
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plaintiff was once sole owner ; and he not having proved his 1800. 
having parted with his interest in the other two-thirds, — ^it — 
was objected, that the evidence did not correspond with this ^^^ 

averment of interest in the . declaration* Lord Mansfibld Fbt. 
over-ruled the objection. 

Lord Eldon sidd, that he ^ had considerable doubts on the 
subject ; but he was of opinion, that the evidence entitled the 
plaintiff to recover : the order was given by Hyde and Hobbs, 
the cargo was conveyed to them, so that there was a time 
when the whole and absolute proper^ was vested in them ; 
during that time they had let Hack into a participation of the 
adventure. This did not seem to divest that insurable interest 
which they originally possessed. 

His Lordship, therefore, directed the jury to find a verdict 
for the plaintiff, giving the defendant leave to move to set 
the verdict aside, and enter a nonsuit. 

In the next term this motion was made. The Lord Chief 3 Bos. and 
Justice continued of the same opinion, and the rest of the ^^* ^^* 
Court concurred with him. Mr. Justice Chambrb, in his 
q>imon heldy that the plaintiff was not bound by the ttrms of 
the averment, to shew any thing more than that he had an 
interest in the subject insived; and that if he shewed an in- 
terest to the extent of a one-hundredth part of the cargo, that 
it would be sufficient. 

The rule was therefore discharged. 

Leni^ Serjeant, and ^Espinaae for the Plaintiff. 

Shepherd and Best, Seijeants, for the Defendant. 
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94jww,i8oo. Au)BiooE> Tftuper, V. EWEN. 

In assumpsit A SSUMPSIT for meat, divide, ftc. fornkhed to defendant's 

forneensaries £%. apprentice, 
junusned to *■*■ 

the defends The action was brought to recover a sam of monejr^r the 
Sce^Ae^'Sin- ^^^ ™^ lodgmg of a son of the plamtifl; whom he "dteged 
tiffmust prove he had bound apprentice to the defendant 
him to be The plaintiff had notice to produce the indenture of ap- 

^itKe • and prenticeship. A witness proved^ that he had been employed 
if the inden- |o prepare it, and that it was suggested, it would save ex- 
ticeship^ " pences to have it executed at Perth in Scotland: that it was 
not been le- prepared and brought from Perth, and was, in fact, executed 
Se puS^^^^ at Wapping by the plaintiff; but tiiat there was no stamp to it. 
cannotreoover Ckmrow, for the defendant, objected : that the plaintiff must 
^untoM Jaid. ^ nonsuited, as he had not proved any legal apprenticeship of 

the person for whose board and lodging the plaintiff sought 
[ 180 ] to recover. 

Enkine said, that he could prove the defendant having taken 

the young man as an apprentice, and of his having served 

the defendant in tiiat capacity; and that that should satisfy 

the averment in the declaration. 

liord KxmroN. The plaintiff declares on a contract for 

necw»ries 



Ewxii. 
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necessaries furnished to the defendant's apprentice.; and this 1800. 

is so stated in the declaRa|ion« To entitle the plaintiff to re- 

cover, therefore, it must ,Bppear that the relation of master ipj^l^^* 

and apprentice legally subsisted between the parties, as it is ^ v. 

in that character only the defendant is charged. This has not ' 

been made out by the plaintiff* An apprentice can only be 

bound by indenture; that indenture must be legaUy stamped. 

The articles of apprentipeship, in this case, appear to hav/s 

been prepared at Perth, and executed at fVdpping, and to have 

no. legal. stamji. Th^ are therefore void; and the plaintiff 

has ihile4.>i9 proving this necessaiy averment, and cannot re- 

ooxer. 

• « I 

nChe plaintiff proved the .payinent of 16$. at the request of 
■tfaed^^ndant ; rand;had a verdict for that sum. 
i5lr«fcjite and HotnK for the Plaintiff. 
Garraw jfor the Pefendant. 



Barbrb ^. HojLBfks. 



[190] 

Same day. 



J^S^HIS was an aetion •of *assiimpsit,for goods sdd and de- where de- 

JL Uvered. fendant relie. 

« w ^» 1^. ^^ coverture 

The defence set up was, — ^That the defendant, at the time as a defence 
of the goods being furnished to her, was a^married woman. It bn^n^ 

The &LCt of the defendants' having been x^overt^ was not de- ficient evi- 
ided by the plaintiff; but that upon which he relied was, that ^^^f^ 
her liusband was dead t^hen i^he obtained the goods. He Imng at a par- 
proved the delivery of the goods in November, 1795 ; previous ^^^**^^™!i^ 
to which time it was given in evidence, that she had been m^terof a 
hevA to declare that her Jiushand was dead : that «he Aiad ^^ ^ ^ 
communicated to his £Etther'8nd brother :that .he was so, and which a pv^ 
Hwd^gvoieinto mouming.fi^riiim. £ut it was proved, Aat she ^^ o(^ 
Jiad^repiesentod her husband ito have been on officer cm board without odxer 
a King's ahip, and that Jbe had died m the Jfegi Indies. . eyi^ce <>f 

To:prove that he .was living subsequent to the delivery of ^^' 
•Ae.giNid^^a witn^s was oidled* who said she had received two 
jbMMTs -from him, dated in My, 17B6, from Phftmrnih Somd, 
Jratn^ta bopucd/the JSonia MargaifeUa &igate. But ihe.letters 
were not produced; and the witness isaid they .were lost. 

Bar JLofd Kmhsoh. This is not sufficieiit : it is* not the best 
evidence. If he had been in BhfmmAh so recently^ some wit- 
(tfoigbtibe called .who;eaw Jiim itheie. 

Qamp ^em jcalled a xleskiran itfip<ftJa^nilty» whopiD- [ IM 3 

duced 
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1800. duced the muster of the ship Santa Margaretta, in order to 
— ascertain the time when the defendant's husband was living 5 
^^f ^^ in which muster was the name of Jehn fiobnes, as a seijeant of 
Holmes. ^ marines, on board that ship. . 

Lord Kenton expressed some doubt, whether he could 
admit such book as legal evidence P 

Garraw said, it was the constant practice at the Old Bailey 
to admit such muster-roll as evidence, in all cases of mdict- 
ments, for forgeries of seamen's wills and powers. 

Lord Kbnyon. It is brought as evidence of the identity of 
the person; it is not so per $e; connected with other drcum- 
stances, it might perhaps be sufficient; but on the whole of 
the evidence oflfered for the defendant, she has not proved 
that which would be an answer to the plaintiff's demand, if 
it were true. She has herself represented that her husband 
was dead when she obtained the credit. No person is called 
who has seen the husband. The letters, if produced, might 
have been important; but none appear. The only evidence 
then is, that book from the Admindty ; which proves nothing 
as to the &ct of. Whether John Holmes, whose name is theie 
found, was the husband of the defendant, or not ? 

Verdict for the plaintiff. 

Enkine and Marryat for the Plaintiff. 

Garrow for the Defendiint. 

I 192] SITTINGS AFTER TERM AT WESTMINSTER. 

jufy sd. TusoK v. Batting. 

If a suigeon A SSUMPSIT by the plaintiff, who was a ourgeon, fer at- 
fo^hesabill jtIl tending the defendant's wife. 

and helttves 1^6 matter in dispute was the quantiun of payment which 
» Wink tohia ygiy^ claimed by the plaintiff. The defendant lived out of town,. 
^S!jj^<vHi : if and the attendances had been made there ; the plaintiff claimed, 
iSb» patient as a customary charge, one guinea per mile for each attend- 
8^ mi diat >nce, in addition to his fee. By this mode of calculation, the 
acootmty as plaintiff's demand, would have amounted to 2001. ; but he had 
^^^^^^^ delivered a bill, without a specific charge^ leaving a blank for 
specific the sum he was to receive. 

^!!^b!r^ The defendant paid 701. into court : this was taken out, and 
sum so paid, the plaintiff went for a further sum. 

coverro'^ Several surgeons were called by the plaintiff, who all proved, 
more. that it was customary and iisual for surgeons to make the 

charge 
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charge of one guinea fer mile, where the . attendance took 1800. 
place out of town. Z 

• Lord Kbnyon, after obsenring that though professional men v. 

were entitled to a fiur and liberal compensation for their BxTTiyo. 
assistance, said. There are, however, certain claims which they 
affect to set up, which, if unreasonable or improper, it is the 
burinesB of the jury to controul, and this appears to be one of 
them. It has been sdd, that surgeons and physicians were on [ 198 - 
the same footing ; if it is so, it is of modem introduction. Dr« 
Mead and Dr. OmyerB Middletan, early in the century, were of 
a different opiuion, hardly ranking surgeons as a liberal pro- 
fession; and considering physicians in a very different point of 
view. Surgeons' bills have been the frequent subjects of 
actions. I remember, an action brought by a Mr. Sharp, for 
attending a patient at Hampstead. Mr. John Hunter was 
enndned, and said, when told the patient's complaint, ^^ I can- 
not conceive why the plaintiff went there so often V So that 
the necessity of those frequent attendances may become matter 
of inquiry. But a physician can maintain no action for his Chorley and 
fees; they are quiddam honorarwm; for which no action is ^^^^^J^^^ 
maintainable. In the present case, the plaintiff delivered a 
bffl, leaving a blank for his attendances. I am of opinion, 
that it is considering his demand in the light of a quiddam 
honarariumy and leaving it to the generosity of the person he 
attends; and that person having paid money into court to a 
certain amount, it is to be taken as the sum which he con- 
siden as a &ir remuneration for the plaintiff's services, and 
which the plaintiff had left open in his bill; and that he can- 
not recover any more. 

It nppeaxing however afterwards, that the defendant had 
made an offer to pay at a certain rate, and thereby waived the 
blank biU, Lord Kbnton, left it to the jury to say. Whether 
the 70L paid into court, was n6t sufficient to satisfy the whole 
of the plaintiff's demand ? 

The jury found for the Defendant. [ 194 ] 

Enkine and Wigley for the Phuntiff. 

Garrow for the Defendant. 



IUal 
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1900. 

Beal v. Thatcher. 

v^^ #^ ASfi^ for giving a &lse diarocter of one Johnttan^^s tosol- 

Thatcher. ^^ vency; by reason of which the plaintiff hacl> girea hinr 

^ ^^^^ M ^^^^^^ ^^ goods, which had not been paid for; Johnrton being 

c£^ir,itb insolvent, and unable to pay. 

evidence s The plaintiff's counsel called-^ witness, to prove, that the 

^1^^^ defmdant had recommeiideiU Jbfcfiffon to him, and liepresented 

that he re- him as a man entitled to credit and in good drcunistaaces;: 

tib^^^if that he, in consequence, trusted^ Jbbutofi with goods^ and hlul 

trusted, to been defrauded of them, JolmsUn being a man of no pfoperty. 

peraon who ^^kme objected to this evidence. It was ret? inter aUo$- acta. 

was called The issue was not^ Whether he had defoiided the-witneai^ 

as a witness. -^,ut the plaintiff ? 

Lord KsKton sai^ it wa? stdmissible : that it proved'a sub- 
sisting fraudulent connection: between the defendant and 
JohMtonj and might therefore go to the jury. 

Chmm^ and for the Plaintiff. 

Enkme for the D^endant. 
[ 195 ] ' * 

July 9th. GrIGOBY V^ MflRTOIK.. 

Where de- nTWIIS was an action of assumpsit^ brought to recover the 
l^mt^ads i iBmount of the defendant's note, dated the 6th of Nowm- 

and the plain- her, 1796. 

tiff relies on The defendant pleaded bankruptcy. 

the defendant — .>. , • ii.,«.im «i 

hanng been a The focts were, that the defendant had become bankiupt 

bankrupt be- pi^^r to the notes having been given ; and had obtained \i» 
fidoit proof of certificate under that commission : btit'sabsequ^lt to tfadnole, 
the first bank- he had again become bankrupt; under which he had also 
duMtibepnT obtamed his certificate ; upon which lattercertificate he meant 
ceedi^g8,and tO rely. 

^e^^^t The council for the plaintiff insisted, ftat the cerflfieale eb^ 
submitted to tinned by the defendant under the second commission, w^ no 
^^^ comnus- y^^ ^ ^^ action, he not having paid i6#t in the poimd ; ahd 

cited PhUpot v. Corden, 5 Term. Rep. 287v> 

The defendant produced liief certificate under tbe second 
commission. 

To prove the first bankruptcy, the plaiptiff produced the 
proceedings under that commisrion, as sufficient evidence that 
it had issued. * 

Gibbs, for the defendant, contended^ that as the plaintiff was 
to g^t rid of the effect of the certificate produced, by shewing 

that 
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the defendant had been before a bankropt^ he ^ould do it by 1900: 
going through the regular steps in establishing a bankruptcy^ 
by px>ying the party a trader, the petitioning creditor's debt, 
&e. &c. in the usual way. 

Lord Kbntok asked. If the defendtet had submitted to the 
first commission? 

He was answered in the affirmative. His Lordship then [ 196 ] 
Mid, tliat this being an action against the party himself, Ids 
having submitted to the first commission, was sufficient evi- 
dence of the feet of die first commission without going into 
llie evidence required by the defendant's counsel. 

The plamtiff^a counsel then produced the proceedings under 
the first conmiission; in which was the surrender and last 
examination of the bankrupt (the defendant) making part of 
these proceedings before the commissioners. 

Lord KsNvoN held, that that was sufficient evidence of the 
former commission ; and that the certificate under the second 
conmiission was no answer to the present action, unless the 
defendant could shew that, under it, he had paid 15«. in the 
pound. 
Verdict for the plaintiff: 
Erskine and Marryat for the Plaintiff*. 
Gibbs for the Defendant. 



Ego v. Barnbtt, Gent. 

ASSUMPSIT for work and labour, and goods sold and de- 
livered. 

Plea of Abn-OMumprit. 

The plaintiff* was a gunsmith ; and proved the work done, 
and goods delivered, to the amount of his bill. 

•The defendant's case was. That the debt had been paid. 

To prove this, the defendant produced two drafts, drawn by 
him on his bankers, in fevour of the plaintiff^ and which had 
been paid : on one of them the name of Egg (the plaintiff) 
wm inlorsed; and on the other, the name of WUk8,wbom the 
defendant proved to be a person employed by the plaintiff to 
recdve money for him. 

£rf ipiti^, for the plaintiff^ olgected to this evidence, as inoon- 

elusive; inafimucltas any person's name mig^t be used in a 

cfaecqufi on a banker; and that if it had been given as pay« 

men^ thefect of die 10 givi^g it oQgbt to be piwed. 

Lord 



Same^ay 

To prove pav- 
inentofaaebt 
due bv the 
defenoant to 
the plaintiff, 
abuiker's 
checque, 
drawn by the 
defendant on 
hb bankers, 
and which ap- 
peared to have 
oeen received 
b^ the plain- 
tiff, is evi- 
dence to go to 
die jury of the 
payment. 

[•197] 
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1800. Lord Kbnton. Bills of exchange are made payable by tlie 

statute. This is not merely using the name in the body of the 

^^ draft, which is arbitrary^ and would of itself be certainly no 
BARNETTy evidence ; but here the money has been actually received by 
^"^ Egg (the plaintiff) and his servant, for their names are put on 
the back of the checques, as receiving the money. This is 
evidence to go to the jury. If there were any other transac- 
tions between the plaintiff and the^ defendant to which the 
drafts could be applied, it would be open for the plaintiff to 
shew it. I think it evidence of payment^ as the giving of the 
draft may be coupled with the transaction of there being 
dealings between the parties^ though it would not of itself be 
evidence of a debt. 
[ 196 1 '^^ cause was afterwards referred to arbitration. 

Enkime and Marryat for the Plaintiff. 
Garrcw and Burrough for the Defendant. 



July 10. Goes t;. Jackson, Esq. and Bushell. 



Where an act HTIHIS was an action of trespass for taking the plain tiff^s 
rivS^thc*^' goods, brought against the defendant Jackson, who was 

form of con- a justice of peace, and BusheU, the constable. The goods 



Sr^ pn>!"^ had been taken under a warrant issued by Jackson, directed 
hibited by the to the constable, to levy the penalty on a conviction made by 
mSifbe^ fo™ ^^^ against the phiintiff, under the stat. 33 Geo. IH. ch. 84, 
lowed : and a for not having his name painted on his cart. 

wrantgrantr ijj^g plaintiff's counsel stated, that the conviction had been 

ea on a con- . • . 

vicdou drawn made without any summons having been issued. 

"Sier f°^ . Lord KsNYON interrupted him, and said, that as a convic- 
iUegal, and ^ tion had in &ct taken place, he could not in this action inquire 
^VS!i*^ into the regularity or irregularity of it ; it was sufficient that 
ing under it there was a conviction. 

are^trespafr- Erskine, for the plaintiff, then stated, that the warrant and 

conviction were both defective in form, and contrary to law. 
That the statute had specifically pointed out the. form, as well 
a^ mode of proceeding in' both : and in neither had the form 
been attended to. That the statute required the warrant of 
[ 199 ] distress to set out the name of the witness, the informer^ and 
.the distribution of the penalty : this had not been done. It 
also required that, the order 8h(mld be served on. the party 

convicted^ . and demand be made o{ the penalty before any 

distress 



ten. 
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distress could be made; which in this case had not been 1800. 

done^ the order having been served on the plaintiff's son by 

mistake, ^^* 

With respect to the conviction itself, the form was given at JACKsoM^E^q. 
the end of the act of parliament; which he contended was 3^$ ^^r 
the only legal form of conviction which could take place, and 
which Mr. Jackson, the defendant, had not thought fit to 
follow* 

GorroiD, for the defendant, contended, that it was optional 
in the justice, in drawing up the conviction, to follow the 
prescribed form or not, as given in the act of parliament. 
That it was suflident to make such a conviction, to which no 
legal objection could be made, — the statute being merely 
director)\ 

Lord KsNYON said, he was of opinion that the statute was 
imperative, and that the form of the conviction there given 
was not to be departed from. That a question somewhat 
similar to the present had been argued before the Court of 
King's Bench, respecting a justice's order for turning an old 
footpath, pursuant to the powers given by the Highway Act ; 
and the opinion of the court viras, that the justices in their 
order for turning the way, must follow the form prescribed 
by the statute (13 Geo. III. ch. 78) ; as the defendant had not 
therefore in this case drawn up the conviction in the legal [ 200 ] 
form, the plaintiff was entitled to recover.* 

Verdict for the plaintiff for the amount of the goods. 

Enkine and Marryatt for the Plaintiff. 

Garrow for the Defendants. 
» ft 

* The case alluded to by the Lord Cliief Justko was Davuon v'. Gi//^ which 
'was argued in Trinity Term, but stood over till Michaelma* Term for a com- 
promise; now reported in Michaelmas Term, 40 Geo, III. Eagi Rep. 64. 

The King v, MUian. Trinity Term, 25 Geo. III. 

ms was a motion of arrest of judgment on an indictment against the de* 
iendant for not obeying an order of sessions. 

The defendant had been convicted at the sessions, for not entering a ser* 
\'ant, and had been fined : for not paying tlie fine, he was indicfed and con* 
vkted ; and the present motion was to arrrst the judgment on that indictment. 

Sewral objections were tnade : 1st, That the indictment was by way of rt- 
cital only, and without any fact being averred : 2dly, That there was nothing 
in the dates or times, to show that tlie offence was committed within the 
time necessary to constitute one: 3dly, Tliat it did not appear that Atithai^ 
Prior^ the 8er>-ant, was a person within the meaning of the statute, liable to 
the duty on servants. 

Coii^» far the proeecution, contended that there being in this case a coo- 

VoL. m. o ^ti»i 
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1800. victioa, by justices having competent jurisdiction, that the conviction only 
■■■ was necessary to be proved, as it stood then in full force and effect 

Goss CiUdecoti and Bower ^ for the defendant, insisted on the several objections: 

^* as to the 1st, That it was a clear principle of law, that nothing was to be 

^j^ ^' intended in a criminal prosecution ; and that, therefore, nothmg defectively 
BusHELL. set out could be supplied, as could be done in a civil action ; but that in this 
case there was no positive charge, nor a distinct averment of the sentence of 
the justices: Sdly. That in every indictment tho exact time of committing 
the ofeice ought to appear; but here it did not appear that the sessions had 
any authority, because the thing charged does not purport to be an offence : 
Sdly, That for want of stating the servant to be liable to the duty imposed by 
the act, there would be sufficient ground for arresting the judgment^ evcnia 
a dvil case. Com, 576, 8 Sha, 1126. 
[ 201 ] Lord Mansfield. The foundation ofthe indictment is the order of sessions. 
Nothing appears to show that they had no jurisdiction; and till the order is 
reversed it ought to be obeyed. We cannot hear objections to the convic- 
tion which do not appear on the face of it^ in a motion of arrest of judgment, 
for disobeying the order made on it. 
BvLLBR, Justice, The order of sesu<ms is stated without any recital at all. 
Where a court, having competent juris4liction, have pronounced an order, 
as long as it remains in force it ought to be obeyed. 
Rule for arresting the judgment discharged. 



Jufy 11. Carrol v. Bird. 

AnactioQwiU fTlHIS was an action on the case. 

Sut cf ^^- '^^ declaration stated,— That the plfdntiflTs wife hay- 

vant agunst ing been retained by the defendant as a servant was dismissed 
^^I^^^ from the said service: That after she was so dismissed, she 

notgivmg r— pw*^ vMw 

him acharac« bad applied to a person ofthe name of Stewart, jfor the purpose 

^' of being retained and hired as a servant : That Mrs. Stewart 

• was ready and willing to have hired and taken her into her 

service^ if the defendant would have given her a character, 

and such character was satis&ctoryx that it was the du^ of 

the defendant by law^ to have given her such characrter as she 

deserved^ and then assigned a breach : that the defendant, 

not regarding such her duty, wholly refused to give her any 

character whatever ; by reason of which the said Mrs» Stewart 

refused to hire her into her said service. 

Hea of Not Giiaty. 

Upon the pleadbgs being opened, Lord Kbntov JE»ked the 
[|2Q2 ] plaintiff's counsel^ If they had any precedent for this action, or 
had ever known of such an action being maintained ? 

OUfbi 



Caebol 

V. 
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€Sibb8 sald^ he had no case. 1800. 

Upon which his Lordship added,— There was no case } nor 
could the action be supported by law. By some old statutes, 
regulations were established respecting the characters of Bibo. 
labourers ; but that in the case of domestic and menial ser- 
vants, there was no law to compel the master to give the ser- 
vant a character ; it might be a duty which his feelings might 
prompt him to perform, but there was no law to enforce the 
doing of it. 

GUfbs and fFooflfatt for the Plaintiff. 

Gartaw for the Defendant. 



Sedley v. Sutherland and others. 

Finns was an action of assault and false imprisonment. In a joint ao- 
-i- The action was brought by the plaintiff to recover ^^^^ 
damages against the several defendants following; namely, plaintiff 
The assignees of the estate of Nowlan, a bankrupt ; Messrs. ^^^^^^^^ 
Crawder and Lavie, who were the Solicitors under that coiA- done jtt the 
mission ; and the magistrates by whom the plaintiff was com- "^kj!^^^' ^ 
mitted to prison. were impli- 

The ground of the present action was, the arrest and deten- ca^^d; and if 
tion before stated in the cause of Sedley v. Arbouinj ante page tn^^ Zm 
174. The plaintiff had been arrested in Dublin, the 16th of ^ ^ 
Jpril, and continued in prison until the 10th of June following. Qot present 

*Upon the case being opened. Lord Kenton said, that he he sbdl not 
thought this action could not be maintained agamst the attor- gUowed to go 
neys, unless it could be proved that they had gone beyond the ^ a time 
line of thehr duty, by which the pldntiff had suffered. That it ^ ^^ 
would be a case of infinite hardship if an attorney, who was r «203 1 
bstructed to use the most effectual means to secure parties 
suspected^ should be subject to actions of trespass, in the fiur 
discharge of his^ duty. 

I/m said, that it had been decided, tliat an action of tres- 
pass for fidse imprisonment was midntainable against an attor- 
ney and his client, in the case of Barker v. Braham and Norwood, 
3 WUs. 368 ; but that here he could prove acts of the attorneys, 
unconnected with their duty as attorney s ;— such as a letter 
written to Dublin, ordering the arrest. 

Lord Kbntom wid, he thought that circumstance only not 
sufficient. 

02 The 
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1800. The plaintiff then proceeded in his case ; and after examin* 

"-— - ing into the circumstances of the arrest, which took place in 

Sedlet jf eland, and from whence the plaintiff was conveyed to Eng- 

SvTHEELAHD Jatid^-^was then proceeding to examine into what passed be- 

and others, fo^ the magistrates. 

Garrow, for the defendant, objected to this evidence : that 
the pliuntiff having elected to proceed for a trespass antece- 
dent to any interference of the magistrates, he should not now 
be at liberty to go into it. 
[ 204 ] Lord Kbnton. Certainly not. Where an action is brought 
for a joint trespass, and the plaintiff elects to go for a treqpass 
committed at any particular time, he must confine himself to 
that period; and if all the defendants were not then con- 
cerned in the trespass commit;ted at that time, the pliuntiff 
cannot have recourse to a trespass conunitted at a future time, 
when some of the defendants were concerned, who were not 
implicated in the first transaction; and the reason is ihis, that 
some of the defisndants might be thereby subjected to damages 
for a trespass, wherein they had no part or concern. 
The plaintiff was nonsuited. 
Law, Gibbs, and HaviU for the Plamtiff. 
Erskine, Garrow, and Knowlys for the Defendants. 



snUNGS AFTER TERM AT GUILDHALL. 



Jn/^ 15. JONBS T. BrINDLET. 

If the decla- fTlHIS was an action of assumpsit on a special agreement. 
^Sd^SCTce- ^® declaration stated, that m consideration that he, 

ment states the plaintiff having it in his power to give the defendant in- 
M the f^nda- formation, whereby one Francis Needham could recover a con- 
plaintiff's ac- siderable sum of money, to which he was entitled^ and which 
dd^^^t^ belonged to one Sarah Needham, deceased, would give such 
by his means information as would enable the said Francis Needham to re* 
enabled to re- ceive the same, — the defendant undertook and promised to 

ceive a sum 

of money.aiid P^Y ^^^ ^ ^^^ ^^^ ^^ ^^ of ^n P^ cent, for all the mo- 
the evidence nies which he should be so enabled to receive. The dedara- 

enabled to re- ^^ ^^^ averred, that he did give such information^ whereby 
ceivestpck, it the said Eroncis Needham did receive &00L under the will c^ 

isavanaoce. ^^ 
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the said Sarah Needham ; by reason wbei^f be became liable 
to pay him the sum of 50L, being at and after the rate of ten- 
der cent 

The piidntiff proved the agreement to pay as stated in the 
declaration. He then gave in evidence, that he had discovered 
500I. stock, standing in the name of Sarah Needham^ to whom 
Rands Needham was residuary legatee, upon which no in- 
terest had been received for ten years; and of which stock 
Francii Needham had procured a transfer into his own name ; 
and there closed his case. 

GibbSj for the defendant, insisted that he was entitled to 
nonsuit the plaintiff. That the phdntiff bad declared he had 
given such information of a large sum of money, which Francis 
Needham was thereby enabled to receive ; whereas the evi- 
dence was not of any money, but of stock ; the transfer of 
which Francis Needham had been enabled to receive. 

For the defendant, it was contended, that though the stock 
was discovered, in feet it was of the value of 5001. and so 
satisfied the averment in the declaration. 

Lord Kenton, after reprobating in very pointed terms the 
conduct of the plaintiff, for making use of that information 
which his situation might have given him to found a demand 
on its communication; and though doubting whether that 
objection might not go to the action itself, said that he was of 
opinion, the objection of the defendant's counsel was good in 
point of law ; and that the evidence varied firom the declara- 
tion ': that stock was not money ; and it had so been decided. 

The plaintiff was nonsuited. 

Garraw and Comyn for the Plaintiff. 

Gibbs and Bevan for the Defendant. 

Vide Nightingale v. Metivier, 3 Burr. 2589. 

9 

Burton v. Lotd. 

fllHIS was an action on the case, to recover damages against 
JL the defendant, for giving a &lse character of one Lewis 
GoldsmUhy who carried on the business of a tailor and man's 
mercer, under the firm of Lewis Goldsmith and Co. 
Plea of Not Guilty. 

The plaintiff called a witness, who proted, that on the 22d 
of October, 1799, one Rhodes came to his shop to purchase 
some goods for Lewis Goldsmith and Co. That a reference 

being 
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1800. being required by the plwitiff^ to inform himself of the credit 
of lewis GcldffnUh and Ck>. a reference was given to the 
defendant. That the witness went to the defendant, and men- 
loTD. tioned that they had been referred to him, and asked him if 
bankraptys they might trust Lewis GoldsmUh and Co. for six months? 
S£jt b*!? When Ijnid, the defendant, answered, and said, ^* We are in 
good wbiess ^* the habit of doing business with diem to a conajderable 
toprm the i( amount, and omsider them as perfectly safe.'' That in con- 
case, sequence of such reference, the plaintiff deUvered goods to 

lewis Qoldsmith; which had not been paid for, Goldsmtlft 
haying become a bankrupt. 

Rhodes was caUed as a witness. He was asked on his voir 
dire. If he was not a creditor under Gold^mUh's conunission ? 
He answered in the aflUnnative. 

Garrow then objected to his competency. He stated his 
[ 206 ] objection to be, that the plaintiff, not having been paid for his 
goods by GoUsmUh^ sought to recover the value of them by 
this action ; that if he succeeded, and did recover the value of 
them by this verdict, it would discharge the demand, and of 
course all claim against GoldsmitV^ estate; by which means 
the witness's dividend would be increased. 

Lord Kbnton. How would the debt be discharged as 
against Goldtmiht It would not be so. This action is 
founded in mal^ficioy not on any contract : the damages to be 
recovered in this action are not as payment to the plaintiff for 
his goods furnished to the insolvent person, but as a punish- 
ment on the defendant, for his want of good &ith and in- 
tegrity ; and the recovery of those damages would not con- 
clude the demand for the price against Goldsmith's estate, 
which will still remain liable. 
The witness was admitted. - 

Lord KsNTON, in summing up the evidence to the jury, 
smd, that the action was founded on all the moral rules whicii 
ought to govern society : that when a character was asked of 
any man in trade, to whom the party enquiring was about to 
credit, that all the circumstances within the person's know- 
ledge ought to be stated, and the party left to judge for him- 
self, whether he would give credit or not. 
Verdict for the plaintiff. 
Erskine, Law, and Yates, for the Plaintiff. 
GarrciWf'Gibbs, and fVoody for the Defendant. 

Barnbtt 
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Barnett v. Stone. 

TBarnbtt 
IIS was an action of assumpsit brought to recover the v- 

amount of a bill of exchange, drawn in fevoiir of the j- ^J ^^L, 
plaintiff by one Thompson on the defendant, and accepted undeiiakea to 
by him, W the plai&. 

The defendant defended the action on the ground of usury, ference be- 
under the following circumstances :— tween taxed 

In Hilary Term, 1799, the present plaintiff had brought an ^t^f^^dte^ 
action against the defendant, which had been referred to ar- i? oonsidera^ 
bitration: the arbitrators had made an award for 5002. in tiffdyi^^ 
&vour of the plaintiff; but had by mistake awarded to him time for pay- 
the costs of the award, intending to have given him the costs J^^SSj^^.^ 
of the reference : this on taxation made a difference of 302. the costs, it is 
agi^t the plaintiff, being the difference between the taxed "^* "^*^* 
costs and the costs out of pocket. 

The money not being paid according to the award, the 
plaintiff was preparing to proceed against the defendant; 
when the latter came forward and proposed to the plaintiff, 
that if the plaintiff would take his bills at a distant day for 
the sum awarded and the taxed costs, that he would pay the 
costs out of pocket, and include them in the amount of the 
bills to be drawn. The plaintiff consented, and on one of the 
bills so drawn the present action was brought ; the defendant 
contending, that the SOL being given for forbearing the pay- [ 210 ] ^ 
ment and exceeding the rate of 51. per cent, for the time, 
was usury, and made the bill void in which that sum was 
included. 

Lord Kenton, on the case being stated, was of opinion that 
it was not usury; and, there being no other defence, the 
plaintiff had a verdict. 

Lato, Comt^ and 'Espincuse for the Plaintiff. 

Erskiney GarroWf and Marryatty for the Defendant. 



Parr v. Eliason et alt. 

THIS was an action of trover for a bill of exchange. Where the 
against the defendants, as the assignees of Pertaint and ^;Jl§SS5,tbc* 
Bodecker, who were bankrupts. conic ^^Jj^ 

On the 18th of June, 1799, the plaintiff, who was the holder gyi^f^''^* 
of the bill, applied to the house of Persaint and Bodecker, to change by the 

discount 
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' 1800. discount it for him ; which they consented to do, on the terms 

of the plaintiff taking part in cash, and part in their accept- 

J^^ ance at three months of a bill to be drawn on them by the 

Eliason plaintiff. The plaintiff agreed to those terms^ and indorsed 

^ , the bill to them, they taking the whole discount, without any 

S^adcbt due* allowance for the interest of their own bill at three months^ 

to the bank- which they gave to the plaintiff, 

wS^Slhad ^^*^wit and Bodecker indorsed this bill away in the course 
in the ooiirae of their trade, and it came into the hands of a debtor to their 
tionbSmin^ estate, who paid it m discharge of that debt to the defendants 
thepossesaioa as the assignees, in discharge of that debt. The bill at three 

of die bank- months, which had been drawn by the plaintiff, *on PenabU 
mpts, and on j r 9 

the discount- luod Bodecker, was not paid by them when due : and the 
^ ^took"^ plaintiff was under the necessity of taking it up himself, 
rious interest, It was Stated by the plaintiff's counsel, as the ground of his 
^^ **h*^h"^^ ^S^^ ^^ recover, that the bankrupts had become possessed of 
assij^ees' title ^^ hill usuriously^ by taking the fiill discount without any 
to it* allowance for the interest on their own acceptance, which had 

[ *211 ] three months to run; and which too was given as a part con- 
sideration for the original bill, and never paid. That the 
Stat. 12 j^n, having declared all assuirances for payment of 
money lent on usury to be void, Persaint and Bodecker could 
claim no property in the bill, nor of course could their as- 
signees who stood possessed of their rights only, and subject 
to all legal claims which could be made against them. 

Lord Kenyon. The bill has not come to the hands of tlie 
assignees immediately from the bankrupts, it was indorsed by 
Pei'saint and Bodecker for a valuable consideration ; the holder 
became legally possessed of it, and has indorsed it to the de- 
fendants in the payment of a debt. The statute has declared, 
all securities void which have their foundation in usury when 
they are first created 5 but usury in any intermediate stage of 
. negotiation shall not make a bill void in the hands of a bona 
fide holder, who has given it for a botia fide consideration un- 
tainted with usury. I remember an old case, I think it is iu 
Siderfin: that a conveyance which might be deemed as against 
[ 212 ] a purchaser fraudulent and voidable, yet might by matter ex 
post facto, be protected and made valid by the title of a sub- 
sequent bona fide purchaser. In this case the assignees derive 
their title to the bill from a bona fide holder; and they have a 
right to call his title in aid of their own, and for its protec- 
tion. In tlie creation of this bill I see no usury. The con- 

stnictions 
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8tructions on the statute of Ana, have declared all seciu.des 1800. 
founded on usury void in the hands even of bona fide in- " — 
dorsers : that is not the case here : the defendant's immediate ^^ 

title to the bill is affected with no usury 3 and I am of opinion Eliason 
the plamtiff must be called. ^"^^ 

Nonsuit. 

Law and Wood for the Plaintiff. 

Erskine, Gibbs, and Taddy, for the Defendants. 

In the next term the plaintiff moved to set aside tlie non- £astRep.99. 
suit ; but the court concurred in opinion with Lord Kbnton. 

Vide Cuthbert v. Hayley, 8T. Rep. 390. Per gets v. Laughan, 
1 Sid. 133. Lowiher v. Carleton. Case in Eq. temp. Lord 
Talbot, 187. Ferral v. Sheen, 1 Saund. 294. 



IN THE COMMON PLEAS. [ 213 ] 

SITTINGS AFTER TERM AT GUILDHALL. 



Brewer v. Palmer. 

ASSUMPSIT for use and occupation. Where premi- 

The plaintiff, by a witness, proved the occupation by j^^by^ 
the defendant of the premises ; but on his cross-examination agreement in 
it came out, that there had been an agreement in writing ; ^|^JJ^ **"^ 
but it was stated that it was not stamped. stamoed pa- 

The plaintiff's counsel contended, that the agreement not being P^^. jl^ ^ " 
stamped, was to be deemed as no agreement, and not binding to ^ire the 
on the parties; and that he might therefore relinquish it, and ^"tinginevj- 
be at liberty to go into evidence, generally, for the use and not stamped 
occupation. ^ ^^ ^^ial, 

Bailey, Serjeant, for the defendant, contended, that as it shalf benon- 
appeared the defendant enjoyed the premises under a written suited, and 
contract, the plaintiff was bound to give it in evidence. allowed to go 

Lord Eldon ruled, that the plaintiff was bound to give it in use and occu- 
evidence : That the terms under which the defendant held, {^^^" S^ne- 
bcing a specific contract between the plaintiff and him, the 
plaintiff was bound to shew what that contract was ; it might 
contain some clauses which might prevent the plaintiff from 
recovering, and others for the benefit of tlie defendant; [ 214 ] 
which he had a right to have produced ; but that not being 

stamped 
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1800. staoipcdy no evidence could be given of it, and the pkuntiff 

should be nonsuited. 

^"7** Shepherd, Serjeant, and Omst for the Plamtiff. 

Palmes. Bailey, Seijeant, for the Defendant, 



r 

Same day, PfiARCB V, RoGBRS. 

Jic/y 11. 
When the A SSUMPSIT for goods sold and delivered. 

fo^ybin '^^ Th® action was brought by the plaintiff, who was a 
the habit of publican, to recover from the defendant the amount of a score 
moD^ for ar- ^^^ heer, furnished to the defendant's family, 
ticles furnish- The circumstances of the case were, — ^That the defendant, 
quMtitil^to ^^^ resided in the same village with the plaintiff dealt with 
his family, him for the porter used in his family ; that the defendant was 
mansuffm' ^ ^® habit of paying ready money to the plaintiff for a cer- 
other goods of tain quantity of porter, which was allowed for the fiunily ; and 
tobeXlivCT-^ in feet, though the beer for which the action was brought 
ed without had been delivered at the defendant's house, it had been 
mfonning the (•arried in clandestinely by the maid-servant, for her own use 

master or ^f j ^ . 

satisfying and that of the defendant's wife's mother; but it did not ap- 
himself uiat p^^. ^^^ ^^ plaintiff knew of this circumstance. 

tnev were tor 

his use, when Lord Eldon said, that to allow such a demand, would be to 
in fact they p^it it in the power of servants and tradesmen to ruin the 
master shall master. That where the master was in the habit of paying 
not be liable, ready money for part of the goods furnished, it was sufficient 
[ 215 ] notice to the tradesmen, that he considered those only as fur- 
nished to his family ; to put the tradesman on his guard, and 
to make it incumbent on him to satisfy himself that the goods 
were really for the use of the master's femily : that where the 
tradesman suffered his goods to be so delivered, and without 
informing the master, if in point of fact they did not come to 
his use, he should hold him not to be liable : that in this case 
the porter not having been delivered to the defendant's use, 
there was, in his opinion, no pretext to charge him. 
The plaintiff was nonsuited. 
CockeUy Serjeant, and Reader for the Plidntiff. 
Shepherd, Seijeant, and Jervis for the Defendant. 



SlNGLSTON 
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1800. 

SiNbLETON €t alt. V. BUTLBR. Sikgleton 

ASSUMPSIT for money paid to the defendant's use,— «. ' 
money had and received, with the usual money-counts. Bctleb. 
The action was brought by the plaintifis who were the ^d^living 
assignees of one HtmeUj a bankrupt, to recover the amount accepted a bui 
of sums paid by the bankrupt, under the following circum- . [^4w jJcttoiI 
stances : Butlety the defendant^ in February, 1799, applied to is ioduoed by 
the bankrupt Howell, to accept a bill for him 5 to which ^Ku,^ 
Howell consented; and accordingly a bill was drawn by Butler, after haying 
in his own fevour, on Howell, three months after date. The ^^'ST^J^ 
bill was drawn and * dated the 1st of March, and of course fell insolvent^ on- 
due the 4th of June foUowing. the promise of 

^^ such person 

Two days previous to the biU becoming due, Howell, the to guarantee 
bankrupt, came to the defendant Butler, and stated to him, ^^ payment 
That firom several severe losses which he had had, he would tion tol^^ 
be imabled to take up the bill : that his affairs were in a bad trader's credi* 
state, and that he could not pay more than 10^. in the pound, aftenwdsbe- 
Butler the defendant, said to Howell, The bill must be taken comes bank- 
up by him 5 and that if he would do it, he (Butler) would be J^nt^a^^" 
security to his creditors for the composition he would propose fraudulent 
to give them. Howell was by this induced to pay the bill; ^?!,o^^ i 
and on the Sth of June he became bankrupt. L ^^^ J 

This action was therefore brought to recover back this 
money as paid by HoweJl in fraudulent preference to his other 
creditors, and at the time when he was insolvent, and that 
fiM^t known to the defendant. 

For the defendant it was insisted, that a debtor might, 
though insolvent, pay a creditor, if it was in consequence of 
the creditor's application; which point had been settled, in 
the case of Smith assignee of Hamilton v. Payne, 6 Term Rep. 
152 ; in which case a quantity of books had been delivered to 
the defendant, in discharge of his debt, and after he was in^ 
formed of the bankrupt's then insolvency : yet that was held 
to be good. So here HoweU was induced to pay the bill, from 
Bttller's insisting it should be paid ; which he had a right to 
do, vts HoweU was the acceptor of the bill. 

Lord Eldon said, he was of opinion that this was a fraudu- [ 217 ] 
lent preference. In this case the payment was made in con- 
sequence of the bankrupt's calling on the defendant ; not of 
the defendant's coming to hUn, and insisting on the payment ; 

and 
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and die inducement held out was, the service to be rendered 
to him by Butler^s becoming security to his creditors. It 
therefore differed from Smith v. Payne, for there the money 
was actually due ; besides this, there was a circumstance in 
evidence, of an alteration in the bill, which, though not 
brought home to the defendant^ had an appearance of fraud. 

Verdict for the Plamtiff. 

In the next term a new trial was moved for ; and the other 
judges concurred with Lord Eldon. Vide 2 Ba$. and PuU. 
283. S. C. 
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SUMMER ASSIZES, 1800, AT HERTFORD, 
CORAM LORD KENYON. 



Clark, Esq. v. Taylor. m^ ssth. 

fYWIS was an action of debt on the game-laws, to recover In an action 

-■• from the defendant the penalties for killing game, he not ^e-lawi, ^ 

being qualified, and not having a licence. Oie parish laid 

The declaration stated the oflFence of killing the game, to Sm b«^y^ 

lunre been committed in the parish of IBppolitis, in the county for a venue ;' 

^^ rw.mit,, .1 and the plain- 

Of Mer^fCTd. tiffmayprovc 

The plaintiff having proved that the defendant had killed the defendant 
game on his manor, the counsel for the defendant were direct- ^^^^ 
ing his cross-examination of the witnesses as to the place, within the 
suggesting that it was not in the parish of KppoUHi, as laid <»u°9- 
in th^ declaration, but in an a4Joining parish. 

They were interrupted by Lord Kbnton, who sdd, it was [ 219 ] 
of no importance. When part of the penalty was given to 
Ae poor of the parish, then ibore it was matter of substance, 
«nd the offence was necessarily laid in the proper parish ; but 
as the penalty was not now so disposed of, the parish was only 
laid as a venue; and the plaintiff might prove the defendant 
guilty at any other other parish withm the county. 

The plaintiff had a verdict for one penalty. 

Camna and 'Espmaae for the Plaintiff. 

Bhepherdj Serjeant for the Defendant. 

MAIDSTONE, 
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1800. 
mHI^b MAIDSTONE, CORAM LORD KENYON. 

Wise, m 

eiait. 

iit^.4tfa. Mercer v. Wise^ et alt 

A trader who rilHIS was an action of trover, brought by the plaintiA 
dared a bank- ^^^ ^^^^ ^ bankrupt, against the defendants, who were 

nipt, does not the assignees chosen under his commission, and the auctioneer 
^Lf^nn^^ by whom his effects were sold under it : the object of the ac- 
ingthevali- tion was to try the validity of the commission which had 

in m action The plaintiff proved the taking of the goods mentioned in 

^^cmIV *^ declaration, which had been his •property before the 

having 8ur* bankruptcy ; and there rested his case. 

v^d^^ '^^ plaintiff had been declared a bankrupt in Naoember, 

commisaon, 1799 : he had applied to enlarge the time for his surrender, 

w^teda^^ which had been granted ; and he had actually surrendered 

petition to die and passed his last examination at the enlarged time. On 

^^^thl ^ *ese &cts the defendants counsel contended, that the 

time for his pluntiff had, by his own acts, estopped himself from contest- 

'^"^'^^^^* ing the commission, by having surrendered under il, and 

[ ^220 ] thereby admitted that it had legally issued; besides wbich^ 

they produced an office-copy of the petition itself, presented 

by the plaintiff to the Lord Cbtocellor, in w^ich he stated, 

^^ That a commission of bankruptcy had been awarded and 

'^ issued against him, under which he had been duly declared a 

^^ bankrupt 1^' and praying that the time for his surrender 

might be enlarged. 

Ix>rd Kenton said, that he should not hold this to pr^dude 
the plamtiff from contesting the lq;ality of the commission 
which had issued against him. That being declared a bank- 
rupt whether rightfully or no^ he was bound to sturender to 
it under the terrors of committing a felony } which he would 
' have incurred, had he not surrendered. That as there- 

fore his apparent acqidescence under the commission was 
from necessity, he should not hold the surrender an acqui- 
escence in the legality of the commission, but leave him at 
liberty to contest it That as to the words of the petition^ 
which were pressed by the defendant's counsel, as evidence 
[ 221 ] of his subscribing to the legality of tiie comnddsion, they were 
tiie formal words of tiie petition, and merely of course. 

The 
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The defendants then proved the tradhig, the act of bank- 1800. 
ruptcy, the petitioning creditors' debt, and the other usual 
steps under a bankruptcy, in support of the commission. '^'^ 

The plaintiff's counsel were then proceeding to invalidate ii Wisb, 
that commission of banlanptcy, by shewing an act of bank- ^ 
ruptcy prior to that upon which the existing commission was mis^V ^' 

founded. bankruDtcy is 

This was objected to by the defendants' counsel, who, con- ^^^^ 

tended, that this evidence was inadmissible : that it was not shallnot be in 

competent for the bankrupt himself to impeach the validity of ^| ^Sn^ 

the existing commission, by shewing that he was a bankrupt himself to de- 

at an antecedent time : That if this was allowed, traders might ^^J^|^ 

defeat every commission of bankrupt issued agunst them, by prior act of 

having a pocket-act of bankruptcy to be produced at a future ^^^^y 

time in order to defeat a regular bankruptcy, as it suited their him, but upon 

interest or not, to get rid of it. which no 

, - , , comission 

Lord Kbnyon said, he was opmion that the plaintiff could issued. 

not go into such evidence : it might be competent for a third 
person, who might be affected by the commission, to endea- 
vour so to impeach it; but that the present commission having 
been regularly established, in all its requisites, it was not in 
the power of the bankrupt himself to attack it, by shewmg a 
preceding act of bankruptcy committed by him which had not 
been acted upon. 

At the instance, however, of the plaintiff's counsel, who r 222 1 
pressed it, his Lordship permitted them to attempt the proof 
proposed; but they &iled in it, and the defendants had a 
verdict. 

Shepherd, Seijeant, Bailey, Seijeant, and 'Etpinane for the 



Bat, Seijeant, and Marryatt for the Defendants. 
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SECOND SITTINGS IN TERM. 



^^ir, Meymot v. Southgatb. 

The penalty fTIHIS Was an action of debt, brought to recover a penalty 

Sti'if^ * of lOZ. given by the statute 14 Gfeo.m. chap. 78, sect. 67; 
Oeo.III. chap, by that section, it is enacted, *^ That every master- workman, 
^^ *Mab1^* ^ " ^^' ^^^^^^ person, who shall build, or cause to be built, any 
against the ^' house, or any addition to any house, &c. shall within four- 

master- « ^^^n j^ys after such house, &c. shall be covered in, cause the 

builder, where ,, ^ . i , / /.,,.. ^ o 

the re^Ua- same to be surveyed by the surveyor of the distnct, Sc. &c. 
tions of the €€ binder a penalty of lOL" 

statute, and 

not against The breach of the statute imputed to the defendant, and on 

^«jP«>P"ctor which the plamtiff grounded his right to recover, was,— That 

raises. ^e defendapat being a proprietor of an house in the borough 

of Southwarky had not given the notice required by the statute; 

he having built and covered in an addition to it. 

GarroWf for the defendant, on the evidence being given to 
the above effect, objected : that the action was not maintidn- 
[ 224 ] able. That the action had been misconceived; and arose from 
misreading the statute. That the plaintiff had read the act of 
parliament, *^ Master,*' with a stop after it, " fVorkman," ^c. ; 
whereas the words of the act are, ^^ Master^ Workman" not 
the man whose house was built, who knew nothing of the 
way in which the building was conducted, but the master- 
workman 
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Meticot 

V 



X^rkman who superintended the building of it ; he was the 1800^ 

person who, in reason and in law^ ought to be liable to any 

penalty inflicted by the act. It would be a matter of* infinite 

hardship if the proprietor of the house, who might never Sovteoati.] 

have seen it, who had given up the whole conduct of the 

building of it to another, should, by his acts^ be subjected to 

a penalty. 

It was answered by the plaintiff's counsel, that whatever 
might be the reading as to these words, whether to be taken 
together or not, the meaning of the act was (o subject the 
proprietor; for the words of the statute were^ ^^built^ or 
^ cauied to be built;** which latter words certainly applied td 
the proprietor, though the word buiU might apply to the work- 
man only. 

Lord Kbnyon sidd, he viras of opinion that jthe construc&>n 
contended for by the defendant's counsel was the true one. It 
was impossible to suppose that it could be meant to subject a 
fMUty to a pienalty who had nothing to do with the act which 
had caused itj as the owner might live at a distance, and 
never interfere with the erection. That as to the VF<Mrds, 
caused to be buiU, which were urged as exclusively applying to 
the proprietor, they were equally applicable to the master- L "^ ] 
builder, who superintended and directed the work, and who 
ought to have taken care that the act of parliament had been 
complied with. That he was therefore of opinion the action 
misconceived, and the plaintiff should be nonsuited. 
Nonsuit. 

Mmgay and Marryatt for the Bidntiff. 
Garrow and Harrison for the Defendant. 



A' 



RbDFATH V* RpBBRTS. Same day. 

SSUMPSIT for use and x^ecupadon of certain apartments fo^JJ^^*^ 

in the plidntiff 's house* occupation of 

The action was brought to recover half n year's rent of the ^SS^SSd 

premises, from MidMLmmer to ChHrtmiu; the defendant having fendant had 

(aa the plaintiff msisted) quitted at J^dsurnvm without giving quitted widi- 

J outgivine 

any notice. notice, the 

The defendant's counsel attempted to prove, that after the plaintiff hav- 
defendant had quitted at Midsummer, the plaintiff had put up ^ to let the 
a bin at the wumIow, and endeavoured to let the lodgings ; aMvtment^ 
but they were in feet not let. This, it was contended^ was ^«t^ re^ 

Vol. III. P exercising coferinr. 
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exercising a right to difipose of the apartments for Ae time H 
was supposed they belonged to die defendant ; and evidence 
that the contract was put an end to at iUtdnimmo*. 

Lord Kbnton said, that would afford no anawer to the plain* 
tiff's action. It was for the benefit of the defendant that tibe 
apartments should be let ; nor would be infer from the circum- 
stance of the party's endeavouring to let them^ that the con- 
tract was put an end to ; that there must be other circum- 
stances to shew it, and not an act of so equivocal a kind. That 
as the plaintiff had proved the taking of the premises^ and the 
payment of the rent, it was incumbent on the defendant to 
prove that tenancy put an end to by express evidence. 

The defendant then did prove an express notice to the plain'* 
tiff^ that she would quit at Mtdmmm^r, and the acquiescence in 
it by the plaintiff; and had a verdict. 

Mmgay and 'Espinasse for the Plaintiff. 

CkOTow and fVmgfield for the Defendant. 
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PosTLETH WAITS V. GiBsoN and Slade. 

THIS was an action of assault and fidse imprisonment. 
Plea of Not Guilty. 

The plaintiiT proved, — That on Sunday^ the 20th of January, 
1799, he was taken into custody by the defendants, one of 
whom was a constable, at Thoting in Surry, on suspicion of 
having committed a burglary. That he was kept in custody 
from that day till the Wednesday following, when, being brought 
before a justice of peace, he was discharged : and that he was 
taken mto custody ^'without any warrant having been granted, 
directed to any constable or other person to apprehend him. 

The action was commenced in the month of FAruary, 18QD. 

It was objected by Garrom of counsel for the defendants : 
that the action bad beei^ commence^ f^r the limitation pre- 
scribed by the statute, 34i Gfo. U. chap. 44 ; by which it is 
ordered. That all actions agwist constables should be com- 
menced within six months after the oflfenc^ committed s and 
thdtlthe plaintiff should ther^foi:^^ b« n(^i9uited. 

H was answered by the piatetiff 'i( cpimnel^ that Uie ^t^tute 
did not apply to the present casf^i that i( iqpplied ta the oa9?« 
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fMiIy where the constable was acting under the warrant of a 
justice of peace: whereas, in the present case, he was proved 
eipressly to have been acting without any warrant whatever. 

Garrow then contended, that if the defendant was acting as 
a constable, by virtue of a charge given to him, he was entitled 
to the protection of the statute. 

Lord Kenyon, after referring to the statute, said, I am 
afraid I must hold that the statute does not extend to protect 
the defendants. It is strange that the statute should give a 
protection to justices of the peace, who are persons of more 
knowledge and experience tl^an constables, and not to persons 
of the latter description. , But I am bound by the words of the 
statute, which applies to cases only where there has been a 
warrant granted by a justice of peace, and the constable is 
acting under it ; nqt to cases where there has been a charge 
only. 

The defendants were proceeding to give evidence in , miti- 
gation of damages, of the grounds of their suspicion under 
which the plaintiflf had been taken into custody, when his 
counsel consented that he should be nonsuited. 

Gibbs and Comyn for the Plaintiff. 

Garrow, Kiwijolys, and CUfUrn, for the Defendants. 
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Jolly et alt. Assignees of Norton, v. Wallis. 

THIS was an action pf assumpsit, brought by the assignee^ 
of one Norton, a bankrupt, to recover the amount of 
several sums of money, alleged to be the property of the bank- 
rapt which had come to the hands of the defendant. 

The case as it appeared in evidence, was, — ^That on the I5th 
of October, 1798, Norton, having got into difficulties, called a 
meetiiig of bis creditors : an agreement was then entered into, 
reciting, that a state of Norton's affairs having been arranged 
•mi laid befpre the creditors by Mr. Wm. fVallis (the defend- 
int) and a prpppsal having been made by Norton, to pay a 
oomposition,— 4ho creditors then present agreed to accept of 
fit. in the pound for their respective debts, payable by three 
instalments ; at four, ten, and fifteen months, with satisfactory 
aeeurity for the last payment ; and Norton thereby agreed to 
fmf into the hands of a banker^ in thQ *names of Harris, Rogers, 
Hie defendant, thd sum (^ .100{. every /npnth; and in de- 

P 2 fault 
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1800. fault of 80 doing, the crediton were to be at liberty to take all 

NarUm's goods. And it was further agreed. That if all the ere- 

/u»^itt8 of ditors, whose debts amounted to 51. did not sign the agreement 
Norton, on or before the 15th day of November following, the agreemtot 

Wallis ^'^^^ ^ ^ ^^ ^^ void: and that in the mean time, William 
WaUis (the defendant) or his representative, were to continue 
at the house of Norton, on behalf of the creditors ; and should 
have liberty, from time to time, to examine the accounts^ for 
the satisfaction of the creditors. 

In consequence of this agreement, Norton gave his notes for 
the payment of the instalments, and procured a Mr. WiUii, to 
join in a bond to Rogers, Harris, and the defendapC, for secur- 
ing the last instalment : this Jbecame due on the 15th of Fe- 
iruary, 1800. 

Norton s notes, for the two first instalments, were regulariy 
paid; and 400i. part of the last instalment, secured by the 
bond, was deposited in the banker's hands, in the names of the 
defendant, and of Rogers and Harris, the two other persons 
who were joined with him. 

A commission of bankruptcy aftenvards issued agidnst Nor-'^ 
ton. The act of bankruptcy proved, on opening the com- 
mission, was by absconding about the second week in February^ 
1800. 

Wallis, the defendant, was examined before the commission- 
ers, under Norton's commission; the commissionei^ were of 
{ S30 ] opinion, that the agreement was void ; and the present action 
was brought tp recover back the 4001. paid for the last instal- 
ment. This has been paid by Norton, by different payments of 
1001. a month ; viz. on the 12th of October, 12th of November, 
and 12th of December, of the year 1/99; and on the 14th of 
January, 1800. 
Anagreement Lord Kenton asked the counsel for the plaintifl^ If they 
co^^ti^ meant to rely upon this agreement. as an act of bankruptcy? 
where there b Conceiving that the counsel meant so to contend, he said, he 
of tibetmdl^s was of opinion, it was not an act of bankruptcy. It was not 
effects, is not an assignment of all the party's effects which was an act of 
SSmiDtey l>«^^™ptcy ; it was an arrangement which a man might enter 

into firom the temporary pressure of his afiairs, but would not- 
make him a bankrupt. 
* Erskine, counsel for the plaintiff, then sud. That he meant 

to contend, that the agreement was void. It was provided 
diat it should be void, if -every creditor whose debt amounted to 

6/. 



/■ 
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M. didnot sign it; and he should prove, that all the creditors 1809* 
of that description did not sign the agreement: and from """"^ 
thence he contended, that if a trader pays unto the hands of a ^iStgiSLif 
trustee, money to be divided among the creditors, in the Nobtov, 
manner settled by any deed or agreement, and the instrument Wallis. 
becomes void by reason of all the creditors not coming in, that 
that money was recoverable back by the assignees, in case of 
such trader becoming a bankrupt. 

To prove this case, he called a witness, who proved, that 
there were two creditors, one of the name of Payney who was 
a creditor for 402. who had not signed the agreement ; but he 
admitted, in his cross-examination. That though they had not [ 331 ] 
signed the agreement, they had accepted the notes given for 
the payment of the instalments, pursuant to it. 

Per Lord Kbnyon. If the creditors have all come in, and 
taken the security proposed by the agreement for the compo- 
rition, though they have not actually signed it, I shall hoU 
that Uiey have acquiesced in the composition, and consented to 
come in under it. It would be so held in the other side of the 
hall. It is proved, that the only two creditors who have not 
ugned the dieed, have, however, accepted of the notes given by 
ibe composition : that, in my opinion, binds them. The agree- 
ment is therefore not void, and the pliuntifb cannot recover; 

Verdict for the Defendant. % 

Enkme and Laxoes for the Plaintiff. 

CktrT€W and Wood for the Defendant. 



Miller v. Aris. Dec. o. 

A SSUMPSIT for money had and received. ^^SSL?* 

-^ Plea of NoiwMiwmpn^. i^^S2^^SJte 

This was an actfon brought against the defendant, who was by the magis- 
govemor of the prison in Cold Bath^FieldSy to recover a sum of Sto^i^'**^ 
money paid by the plaintiff for lodging and victuals while he settled for 
was confined as a prisoner in that place of confinement. Id^sulM^' 

This prison is under the regulation pf the magistrates of the prison, the- 
county of JMijdcUeiear, by whoma ^particular code of printed re- ggj^ «nn<^ 
gnlations is firamed for its government. tfaantfaatsiiiii; 

By the 25th ruleof those printed regulatfons, '* The governor g^^^ 
^ it allowed to demand of every person conmitted f(Nr safe ^Mt to re- 
^^ custody only, and not in execution, and requiring to be k)dged r •332 \ 

<«in 
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IdOO. ^' fai a better mantier thaivthe test of the ^soners^ and able to 
""' — ^ ** pay for a bed, the sum of I s, for a night ; • and to keep one w 

\ ^^^^ ^^ more beds always fit for use, in case such beds should be 
Aris: '^ wanting." It was proved, That the plaintiff, having had one 

fundit,though of those beds while he was in custody, bad been charged and 

ovito the *' P^^ ^^^ '^ ^^^ guinea per week : to recover the overplus of 
magbtrates, which sum^ above that settled by the rule^ was one of the 
ZZmu. ^"^ articles of the plaintiT s demand. 

By another of those printed regulations, the governor is pro- 
hibited from furnishing the prisoners with victuals^ or con- 
tracting for the same. The plaintiff during the period of his 
confinement^ had been charged^ and paid for victuals : to re- 
cover the money so paid^ constituted the second article of his 
demand. ^ 

In answer to the demand for lodging, the defi^dant relied. 
That he accounted at the sessiops to the county for tke sums 
received oti account of the gaol ; that the charge of one guinea 
per tredc was sanctioned by nsage^ and authorised by the 
justices who passed the accounts t and he gave in evidence the 
book kept for that purpose containing the account of the 
lodging of the teveral prisoners $ and whidi book was fur- 
nished to the magistrates^ and contained the charge in question. 
[ 233 ] The second demand for victuals w^ completely disproved ; 
it appearing that the cook of the prison vras the person solely 
interested in providing the victuals. 

Lord Kenton. For the demand for the victuals^ the plain- 
tiff cannot recover: but I am of opinion, that the action is 
maintainable for the overplus money paid on account of -the 
lodging. It is relied on for the defendant, That he is merely 
an agent, receiving the money from the prisoners, and paying 
the produce to the county. The case of Sadler v. Evam^ 4 
Burr. 1985, is relied on ; it has been so laid dotvn by very Ingh 
authority in that case, that where money has been received by 
an agent, you cannot sue him^ but must have recourse to the 
principal ; but that is where there ift no corruption in the foun- 
dation of the contract ; nor id il bottomed in eppifession or im- 
morality. 

The rules for the regulation of this prison are properly made ; 
but prisons are not places where prisoners are to have all the 
-conveniiences and comforts of life. Gablers are bound to treat 
their prisoners with humanity; but the regnlations framed for 
the prison ought to be conformed to. These re^latfons have 

pointed 



\ 
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pointed oat what sums ought to be taken : it should not be in 1800. 
ihe power of the gaoler to dispense with those regulations, and -Jt^ 
to enter into contracts with diose in their custody^ and under ^j)*** 

their control: to allow that, might be to sanction oppression. Aiu. 
In cases of usury, the person whose necessities prompt him to 
borrow, will enter into any improvident contract whatever, / 
and submit to any terms, however excessive, to procure money ; 
but the law will protect him, and not suffer it. In this case, I 
think, the law will interpose in the samie way, and not permit 
such an agreement to be entered into. I aim there6>re of 
opinion, that the pluntiff is entitled to recover the money paid 
for the lodging, above the sum allowed by the regulatikms. 

The defendant's counsel, upon his lordship's thus delivering 
his opinion, as to the law of the case, offered in evidence a ge» 
neral release given by the plaintiff to the defendant. 

It was objected by the plaintifif^'s coutisel : that this could 
not be given in evi<^ce under the general issue : that be- 
aided, it was fraudulent being g^mn on account of other tmiH- 
actions between the parties, and notpn account of the present^ 
or with any view to it. 

. liord Kmhyos said, that it was competent for the defendant, 
in this action, to give a release in evidence, under the general 
iisne ; but that it was also competent for the plaintiff to im- 
peach it on the ground of fraud. 

It was accordingly given in evidence^ and Erskiine went to 
to the jury on Ac ground of fiwdd; but tlie jury found for the 
defendant. 

Ftskme and Lowes for the Plaintiff. 

Garraw, Qihbs,^ and Morryati for the defendant. 

SITTINGS AFTER TERM At GtlL^tiALL. ' 

llOBINSOK V. HtND^AK. 

ASSUMPSIT for Kervafits' w^^es. 
The action was brought by the plaintiff, to recover the JJ^"^ 
amount of a month's wages, on the ground ot his having been servanty with- 
discharged, by the defendant, ^thout any notice or warning, ou^jprewus 
No agreement was proved to the effi^t of the claiai } but wanuDg^ the 
general usage only was relied on. SSS^to** ^'^ 

The defendant proved, that the j^aintiff wasnegUgeat in his month^s 

conduct ^H^ 



[236] 
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1800. conduct, firequently absent when Us master wanted him^ and 

-*— ' often slept out at nights. 
BoBniaov j^^^ Kbhton said, that though in the present case lie 

HinPMAir. thought the plaintiff was not entitled to recover, on account of 
his misconduct, he was of opinion, that if a master turned 
away his servant without warning, or previous noUce, and 
there was no fiuilt or misconduct in the servant to vrarrant it, 
he ought to have the allowance claimed, of a month's wages ; 
which he thought reasonable. 

Verdict for die Defendant. 

Garrow and Peake for the naintiff. 

Enkme and Rote for the Defendant. 



r 236 ] FOULKES V. SelLWAY. 

^^ffe^of #^ ASE for breach of a promise of marriage, 
pfomiae of ^-^ The defence was,-*That pluntiff was a woman of bad 
^^J^^l^^^ character; and evidence was givenpf one instance of gKMs 
fence by that Vnisconduct. 

tiiepkintiff 'phe defendant's counsel then called a witness to prov^ 
was a woman * 

of bad cfaa- that she was a woman of general bad character. 

22?^^ Th® witness gave evidence of his having gone to the place 

idiichawit- where she lived, to enquire into her character, and was pro- 

^.h^<^ ceeding to state what he had there heard. 

naMxnxf Gorroio for the plaintiff, ol^ected to this evidence. Tbattbe 

b^^^bere witness should not be allowed to give evidence of what be 

eoode^ ^ heard from third persons; if they, from then: own knowledge^ 

denos. knew the plaintiffs character, they should be called to state it, 

and their representations should not be takim at second hand> 

as the plaintiff was thereby prevented from cro^examining^ 

(he witnesses as to their reasons for the character th^ gave. 

Lord KsNTON said, he was of opinion the evidence was ad- 

misdble. Character here was the only point in issue. That 

was public opinion, founded on .the conduct of the party, and 

was a feir subject of enquiry ; he therefore thought, that what 

that public thought, was evidence on the issue is it then stood« 

The Defendant had a verdict. 

[ [ 337 ] Garrow and Lowes for the Plaintiff. 

ErekmM for the Defendant. 



Hjiaifji 
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1800. 



Hbrnb et alt, v. Hale. 



Hbrme 

ASSUMPSIT to recover the sum of 551. 2s. 5^d. the dif- et aU, 
i ference on the price pf stock. Ukh^ 

The sister of Heme, one of the pldntiffs^ being about to ^ nicmoran- 
marry Grigg/the other plaintiff^ the defendant agreed to ad- dumon the 
vance lOOOt. as a marriage portion; and to secure it, the ^I^g*^J|Sc 
plaintiffs entered into a deed, dated the 1st of August, 1792, by of the terms 
which (among other thmgs) they agreed to transfer 2000i. J^^^£^^ 
three per cents, to the defendant ; which was accordingly done, stamped. 

In ibe month of January, 1796^ a memorandum was indorsed 
on the deed^ by which it was agreed^ that the defendant should 
not transfer, or otherwise dispose of the stock, without giving 
six months notice to the plaintiff. This indorsement was not 
stamped. 

Notice had been given in pursuance of this agreement, and 
the stock sold; but there being a dispute between the parties, 
as to what price the stock was to be taken, the present action 
was brought to try the question. 

Ckmrow, for the defendant, took a preliminary objection to 
the plaintiff's recovering ; Uiat the indorsement on the deed 
of 1792 was not stamped^ and so could not be given in evi- 
dence. That it purported to control, and to make an altera- [ 238 ] 
tkm in the terms of that deed; so that substantially it was a 
new instrument, and required a new stamp and the necessary 
acdemnities to give it effect. 

Lord Kbhton said, he was of opfaiion, it did not require 
any stamp; and instanced the case of mortgage-deeds, in 
which it had formeriy been customary to make indorsements, 
altering the rate of intiorest from. 5 to 4 per cent.; on whidi 
occarions a new stamp had not been held necessary. His 
Lordship therefore admitted it in evidence ; and the plaintiff 
had a verdict. / 

Erskme and Giles for the Plaintiff. 

Law and Gaimm for the Defendant. 



RoBBRT Harrison, Surviving Partner of Thobias Har- J>tc. le. 

RISON, V. FiTZHBNRY. 

IVEBT on an indemnity-bond, given by the defendant to Where there 
•*-^ Robert and Thomas Harrison. The bond recitedy— That ^ ^'^^ 



one Charles McCarthy having applied for and prevailed on the posing a firm, 

plaintiff ^* P"^ *^ 
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180D. plaintiff and his then partner to open a credit with the^ 

'" — * house, and to advance Aloney, and accept bills oii his account; 

H^bImn, ^® condition of the bond was, that if the said Charles M'Qur^ 

Surviving thy should not pay all the money which the plaintiff sh<Mdd 

Thoimas advance, and all bills of exchange drawn on them on tikis 



HARRtsoir, account, that * within one month after notice given of the 
frrtfeENET. C^**^' McCarthy's default to the defendant, or left at his 
^^. . house, that he would pay, &c. 

Mily 8ttd Aot The defendant, after craving oyer of the bond and condittotf, 
ijtewsrt In pleaded inter alia— Fmt, That Charles McCarthy had paid all 
a dedaration 6ums of money advanced by Robert and i'homas Harrison on 
on a bond of bis account, and all bills drawn by him on them, llie 
Mcuremon^ plaintiff replied. That he and his partner Thomas Barrismi^ 
advanced to a {^ad advanced and paid on accoimt of Charles McCarthy, a 
andtbeb^tch large sum of money; to wit, the sum of 1420Z. and issue 
states the thereon. The defendant 2dly pleaded. That he had not bad 
paid^ Ac J'CMonable notice given or left at his house, of the de&ult of 
partners only Charles McCarthy. Replication, That he had such notice and 

teJ^tSlr i«»ue thereon. 

the profits, it The {^intiff proved the payment of several bills drawB by 
Id^l^'the Cf^^ SPCarthy on the house of Bobert and Thomas Harrism 
money was and Co. and several notes made payable there, drawtt io 
SilS"Ji"5ie J<^^^nf> February, and March, 17»S, at different dates^ and 
firm com- which he proved to be paid by them. 

Sbe^DartiT^ In answer to this the defendant relied, that the housa of 
r *^V^ 1 ^^^^^^ert and Thomas Harrison and Co. did not consist ot those 
two persons only> but that the firm consisted of theoi and two 
other persons of the name of NkhoUs and Prickeii^ That the 
bills being drawn on the house of Robert and Thomas Harrison 
and Co. and the notes being made payabte by theni, whatever 
money was advanced in discharge of either, was the noney of 
Robert and Thonuis Harrison and Iheir partllers^ and not that 
[ 240 ] of Robert and Thomas Harrison only, as the issue stood on the 
pleadings ; and Erskine, for the defendant, cited Myers v. Edge, 
7 Term Rep. 254. 

It was answered for the plaintiff, and proved by them in 
evidence, that the two persons of the names of McAoIb and 
PritfkM, and who^ names a^ipe&red in the firm, w^re tiomhiid 
partners only, and had tAr ititei'est whatever in the profits, 
they being paid a certain sam 6f iMMKff anuimlly; aAd MaAer 
v. P^hefy I^Twttk^. 28f , lotf'eiietf. 

Mr. 
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Mr. Justice Lb Blanc* ruled this to be a sufficient answer^ I8OO4 
and to entitle the plaintiff to maintain the action^ as surviv- -* ' — 
ing partner, in his own fi«me only, . HAkarsoK, 

With respect to the second issue on the notice, the evidenee Surviviog 
wasy-^That the defendant Fiizhemry had become a bankrupt In ^^^^f 
the month of March^ 1793, and Charles McCarthy in the May Hareisov, 
following; and the several de&ults in payment had been made j-iYZHE^ay 
in the months of February^ March, and Jpril preceding; and where jBirt? 
the sums then paid were those which the plaintiff sought to becomes seein 
recover by this action* No notice had been given to the de- ^^ ^^* 
fendant, FUzhmry, of these several defaults, until Jugusi, I7d5. ment of 
The plaintiff's counsel accounted for this by shewing, that ™^ ^'^ 
soon after his bankruptcy, the defendant had left his house at tUfd pe#ion> 
Brktal^ where he had carried on trade : that he had gone to "^^M ^ 
lire in Ireland, where he had * commenced business in the salt ^^ ^^^i,^ ^ 
trade, and that enquiries had been made for him, but without to pay «fter 

^^ notice, if the 

■■®^*' . ^ . party has left 

Mr. Justice Lb Blanc. By the condition of this bond, the nis house, it 
defendant is entitled to notice of the default in payment by ^/the oblLee 
ChmleM McCarthy, of the sums advanced by the plaintiff on of the bond to 

account; and which notice must be given in reasonable Sftn^e; 
I and had it appeared that thero had been gross negligence after him, and 
on the port of th^ plaintiff in giving that notice, I should have ^J^l^^ ^ 
held that it should discharge him; but gross negligence himifhedoe^ 
must have taken place to constitute a su£&cient grotind ^' 
t» discharge the defendant. In this case I do not think there L ^^ J 
haa been such negligence : however long the interval may be 
between the de&ult of McCarthy and the notice to the de- 
fitedant, it is capable of being explained by circumstances, tt 
is in evidence, that the defendant left his house and went to 
reside in another country, and the plaintiff made enquiries 
after bim, where he used to carry on his trade : this was a 
reasonable degree of diUgence in the plaintiff; and as there is 
BO evidence that he knew where the defendant was to be found, 
I think he is entitled to recover. 

Verdict for the Plaintiff. Damages 14202. 

haw, Gibbs^ and ^Esfinasse for the Plaintiff. 

A^Mne^ Aftngay, and Wigley for the l)efendant. 

* Lord Kenton was absent during part of die Sitdtags at GviM$XL Mr. 
Jusiica Le Blanc sat for his Lordship at Hfid triut. 
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^"^ ! Abbl %7. Potts. 



V. 



Potts. HTIHIS was an action on a policy of insurance on wines, oa 
J^' 19 M. board the Damsh ship EUxabeih, warranted neutral pio-> 
Where, by a perty, from Baurdeaux to Su Thomas, as a neutral ship, 
ofapolu^,^ ^^^^ by detention of Princes. 

wnderwnter The ship was taken by the French, and carried into Guada^ 
tibe loss m' ioupe, wher^ the colony being in want of her cargo> they took 
^ree montfas it out, and compelled her to take in a cargo of the prodiice of 
direetnotioe^ that island, witii which she suled; she was afterwards cap- 
iromtheas- tnred on the 20th of September, 1793, by a British ship, and 
^!^|^'l^ carried into Nevis, where the cargo was condemned, 
hashadnotioe Tliere was a memorandum on the policy. That the kMs 
^^^^ was to be adjusted within three months after advice of the 
ship being captured. 

The defendant relied on the circumstance, That he had had 
no notice of the loss of the ship. 

The broker who effected the policy was called : he ooaM 
prove no direct notice having been {^ven to tiie d^mdant; 
^ but said, He had no doubt that notice had been g^ven. 
lioydft books The plaintiff's counsel tiien called for Lloyd's book, wfaer^ 
^a capture, ^^ capture of the ship was mentioned ; and contentedl, that 
not of notice it was sufficient notice to the defendant. 
My M^^ in * Per Lb Bulnc, Justice. Lloyd's book is evidence of a 
particular; capture, but it is no evidence of notice to a particular perecm. 
^^^^ The plaintiff tiien proved that the defendant was a sub- 
evidence, may scriber to Lloyd's coffee-house, and a considerable under- 
go to the jury, y^^^. mid ^^33 in ^e constant habit of eramlning the books 
[ *243 ] ^ lieyd% in which the capture was entered. 

Law, for the defendant, made two points : 1st, That no no- 
tic^ had been g^ven to the defendant sufficient to satisfy the 
memorandum on the policy, the evid^ce of notice being in- 
sufficient, as well as not being a direct notice from the as- 
sured, which he contended to be necessary: 2dly, That the 
ship having been captured and carried into Qwidaloupe, there 
then was a total loss, which the assured ought tiien to have 
abandoned, and which they had not done ; and the loss, in the 
declaration, being hdd in GuadalQupe, no other loss could be 
taken into consideration. 

Mr. Justice Lb Blanc As to tiie first point made by the 
d^endant's counsel^ it does not strike me tiiat the communi- 
cation 
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nation of the loss should necessarily come from the assured ; I 1890. . 

think that if the underwriter had notice by any means of the ' 

loss of the ship, that that would satisfy the memorandum of ^f 

the policy. With respect, therefore, to the evidence of notice^ Potts. 
it is this, — ^There is evidence that the loss of this ship was 
publicly known ; that she stood on Lloyd's books as a cap- 
ture ; and that the defendant was a subscriber to ZJoyd's, and 
in the habit of d^ly examining the books. Was the defendant [ 244 ] 
the only underwriter in Lloyd's coflTee-house ignorant of the 
capture ? In addition to this, there is the evidence of the 
broker, who swears that he believes tfie defendant had notice, 
though he cannot speak to it in direct terms. I think this 
evidence mifficient to go to the jury. With respect to the Upon the first 
seocmd point. That the assured ought not to have taken to the °^^ ^^ ^ 

ji.. t. . !•.% ^ . totalloss, the 

second cargo which was imposed on him, but to have aban- assured aie 

doned it, — ^the proposition of law is a true one, that if there ^J^ ^^ 
is at any time a total loss, and afterwards any change of cir- but it must 
comstanc^ takes place, the assured is bound to make his ^P^ ^ 
dection; and he cannot try to take advantage of it, and to be ticeor the^^ 
determined by the even^ if it is profitable or not ; but . to policy wiu not 
make this rule of law attach on' the case, it must appear that 
there was a time when the assured was conusant of the 
change of circumstances. There is no evidence of the plain- 
tiflTs having taken to the second cargo. It does not appear 
that the assured had any notice of the loss until the vessel was . 
captured and carried into Nevis, on her second voyage : At 
that time, therefore, he had nothing to abandon. I am there- 
fin« of opinion, that the policy is not discharged, by reason of 
the plaintiff's not abandoning. 

The jury found a verdict for the Plaintiff. 

Enlme Gibbs, and Giles, for the Plaintiff. 

Lam, Adam, and Park, for the Defendant. 

•Wood et alt. Assignees of Pearcb, v. Thwaites. &uurday, 

_ Dfc. so. 

rriROVER for a lease. A denial t* a 

^ To prove the act of bankruptcy, the pluntifis called a creditor, 
wifeaess, who gave in evidence, that a creditor called on the debtwafter- 
iNttdorapt: he was then at home, and was by his own direc- mrds sees 
tWn, denied to the creditor, who thereupon said, *rhe would ^e^Si^b 
^ Wiit for eight hours, or see him.'' After much importunity, an act of 

4e bankrupt dkl'consent to see hun. *TtZ7; 

This t ^^ J 
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This was put to Bfr. Justice La Blamo (wfas sat far Loud 
Kbnton) as ainonnting to an act ot banltraptey. 

Lordship eaki, here is a denial t» a crediiiiMV that is an 



1800. 

Wood 
etali. 

Assignees of aeC of bankruptcy; and k is not parir^ ^ ^^ baakrapt't 
Pearcc, seeing him afterwards, though in this coune of the taaw day. 
TuwAiTEs. The drfence set up was, that Peatrce had t partner of the 
name of f&rm ; that the lease was the jofait property of JVnnot 
and Ebrnn; and that Ekom had audMMAsied the defindaat tn 
retain it. 
Lb Blanc, Justice, ruled it to he a good defimce. 
Late;, Perceealf Adam, and — . i ■ ■ for the Plaintift. 
Ganow and Gibbt for the Defiondanl. 



[246] 

Same day. 

Where a bill 

of exchange 
wu put into 
circulation by 
indorfemeaty 
thoMghit 
wanted the 
words "or 
order," the in- 
sertion of 
those words 
bjT the drawer, 
with the con- 
sent of the 
parties, 
neither 
vitiates the 
instrument, 
nor nuikes a 
new stamp 
necessary. 
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K|BK8HAiif et alt. t?* Cox. 

THIS was an action of assumpsit, brought to rccofor die 
value of a bill of exchange. 

The bill was drawn by Collier and Son, in &¥Our of the de* 
fendant, who bad indorsed and delivered it to one BWihmt, 
who was the son of one of the plaintiffs c he was indebted to 
the plaintifls at the time j and remitted it to them in discharge 
of his debt. 

The bill was dated the 1st of Jugutt. On the 2d of August 
the bill was sent back by the plaintifls, on discovering that the 
words ^^ or order*' were wanting; so that the bill oouU not be 
negotiated by indorsement. 

On receiving it back, Kershaw, the son, applied to the de* 
fendant, who referred him to CoUier; by whom the words 
^' or order" were inserted. This was all done on the 2d of 
August, on which day the bill was returned to the plaintiflb. 

The bill became due the 4th of Naiyember. On the 16th of 
August preceding, Kershaw, the son, was informed by the 
plaintiffs, that the bill bad been refused fu;ceptapce ; md he 
gave notice of it immediately to the defendant who insisted 
that the bill was a good one, and would be paid. 

Before the bill became due, WaUey, the drawee, and Cbllfer- 
became bankrupts. On the Jth of November, Kersham, th^ 
son, received back the bill from the plalntifls, noted for noik.-^ 
pa)inent: he took it immediately to the defendant, who re-- 
fused to pay it. 

llie bill was properly 8laiiq>ed. 

KrsHwue 
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Ers1dM0j for the defendant^ contended, that the plalnHff 18tX). 

should be nonsuited : he relied, firBt, On the case of Master$ 

V. MilUr, 4 Term Eep. 830, That the defendant did not con- ^^"^^"^ 
seat to the alteration by CoUkr, which brought it within the v. 

case cited. That the alteration was in a material part, as it 
might change the right of set-off, by making that negotiable 
which was intended to go only in a particular account : but if 
it was not within that case, it was within the case of Bowman 
V. NUkoUsy 5 Term Rep. 537 1 ^^d a new stamp was necessary, 
Inr reason of the alteration in the instrument. 

Mr. Justice Lb Blanc. It can hardly be contended that 
the defendant did not consent to the alteration, making this a 
negotiable bill, as he himself indorsed it, add so considered it 
as negotiable ; but this I will leave to the jury. As to the 
stamp, I think no new stamp was necessary. This was not a 
new instrument, as in the case of Pcwman v. Nichollt, but 
merdy a correction of a mistake, and in furtherance of the 
original intention of the parties. It would be different if the 
alteration had been in the date, or of the time when it was to 
be paid; that would be a material part; this^ in my opinion^ is 
not so, and does not vitiate the bill. 

The jury said, this sort of alteration was very common ; and 
(bond a verdict for the plaintiff. 

Louies and IMtledale for the Plaintiff. 

Enkme and Garrow for the Defendant. 

A new trial was moved for in the course of the next term ; [ 248 ] 
but die court refiised a rule to shew cause. > 



Parkins Vr Cahi^utkebs ^ alt. Same day. 

ASSUMPSIT on a prcmiissory note for 800Z., signed by Where a part- 
Joseph Parkmy one of the defendants, drawn the 10th of ^'^ |^ 
JUy, 17S& one of the 

It appeared, that on the 29th of JprU, John CbmpfteU, one of ^^"JIX 
the defendants, retired from the partnership, and never after out notice 
iatermeddled with the trade; and tiie bill was drawn after he ^^^g^""^ 
ImiA so retired ; but no notice of bis retiring ,was published in Gazette, and 

IW defence was,-^Tbat the note was given for the separate stiu preserved; 
^■«an»t of Jhiq)* JVirfcta, and not <m the partnership acooun^^ il^i^fe^" 

Meekmf for the defendant, contended, .that notice in the firm after the 
Goiefte could oi^ affect antecedent tronsaotioiis] but if a 

partner 
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1800. partner had retired from a iirm^ a party who never dealt mth 

/ the house whilst such partner was in the firm^ could not 

V. call upon the credit of such person as a partner, when in fiu^t 

Carbuthebs he was not so : admitting the principle, that if the person had 
dealt with the house before, if thcf dissolution of the partner- 
im^stuT call ^hip had not been made public, the party still continued liable > 
u[)oii all the the notice in the Gazette could only apply to those who dealt 
^^^[^ with the bowiBhefyre. 

had notice, or Law, on the same side. The only evidence of the partner- 

SSLS^'' ship is by the deed of dissolution that ♦was in April, 1798, and 

retired. by that the partnership was recited; so tliat by the same 

[ ^249 ] instrument, by which it was proved that he was a partner, it 

appeared that he had ceased to be so at the time the note was 

drawn. 

Gibbs, on the same side. The money was paid to Joieph 
Parkin as agent for the plaintiff by Mr. Booth, who had that 
money to pay to the plainjtiff : and as he paid it to Jo$eph 
Parkbi, the defendant, who was one of the partners, this waa 
legal notice to Thomas Parkin, the plaintiff, that John Campbell 
was out of the partnership, as his agent knew it. 

Lb Bjuinc, Justice. Is not this a question for the jury? 
The firm continues the same. Have you made Joseph, Parkin 
an agent ? 

Gibbs. I have constituted Joseph Parkin an agent ; he re- 
ceived the money for his brother. 

Lb Blanc, Justice. The principle on which I proceed is 
this : — ^That there was a partnership subsisting, under the firm 
of Parkin, Campbell, and Co. which continued after the re- 
tirement of John CampbelL The rule of law is clear, that 
where there is a partnership of any number of persons, if any 
change is made in the partnership, and no notice is given, any 
person dealing with the partnership, either befi)re or after such 
change, has a right \o call upon all the parties who at first « 
composed the firm. 

In summing up to the jury, his Lordship laid it down as 
the law on the subject. That if the plaintiff advanced the 
money, even after the time that one of the partners had re- 
[ 250 ] tired, if he did not know of such retirement, he had a right- 
to sue all who before constituted the partnership. In point of 
fact in this case, John Campbell had retired; but still if thia- 
was really a partnership, and tbe money was lent to the per- 
sons carrying on trade under that firm, all were liable. 

His 
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His Lordship added, I agree with the defendant's counsel, 1800« 

That if this money was lent by the plamtiff to his brother, and — - 

he lent it to the partnership, the plaintiff cannot recover; or -J"^ 

if Joseph Parkin was agent to his brother, and he in that cha- Cabkuthies 

racter lent the money, it cannot be recovered, because Joseph ^^^* 
Parkin, the agent, had notice that John Campbell was not then 
a partner. 

GarroWy Park, and Scarlett, for the Plaintiff. 

JSrskine, Law and GiM>s, for the Defendant. 



SrmNGS AFTER TERM IN THE COMMON PLEAS 

AT WESTMINSTER. 



Rawlyns v. Vandyke. Dec. «. 

ASSUMPSIT for the lodging of the defendant*s wife and The husband 
children; ^md for goods sold and delivered to them. for^^i^^^ ' 

The plmntiff proved the lodging of the parties at his house, saries fiir- 
and the furnishing of linen-drapery goods to the wife and JJ-^fe^^/^ 
children of the defendant ; which appeared to be necessaries tradesman 

*The defence was, — ^That the defendant and his wife lived band that she 
separate: That he allowed her ten guineas a week: That the ^**^^^JJ^ 
plaintiff had notice of those circumstances, and not to trust but it b in- 
her: but the notice not to trust her, was said by the plaintiff ^°i^l!^^ 
to have taken place after the bill for the goods had beea to shew that '■ 

delivered. Sd^^^^h™" 

It was further contended, that there was no evidence that notice. 
the husband had refused to receive her. But it was given [ *261 ] 
hi evidence, that Mr. Vandyke, the plaintiff, had supported a 
separate establishment for his wife at Bath, where he had 
visited her once, and at Osbom's hotel in London ; and paid the 
bills at both places. 

Lord Eldon said, The defendant's counsel relies on his dis- 
diarge from this action, first, On the ground of his living 
apart from his wife, and there being no evidence that he re- 
used to receive her. My conception of the law is this : That 
if a man will not receive his wife into his house, he turns her 
oiit of doors: and if he does so, he sends with her credit for 
W reasonable expenses. In thi^ case Mr. Vandyke has lived 
ipart from his wife, but he has paiA her e]q>enses inearred m 
Xou UL Q that 
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Rawlyvs 

V, 



[252] 



}dOO. that situation in other places, and has therefore given her 
credit. 

The second ground taken by Mr. Vandyke's counsel is. That 
he gave her a separate maintenance ; informed the tradesman 
of that fact, and gave him notice not to trust her. Separa- 
tion^ with a separate maintenance, was formerly held sufficient 
to charge the wife ; but it is not so held now ; the wife is not 
now liable ; but it is a different thing to hold the wife not to 
be liable and the husband to be liable : the object of this 
action is to make the husband liable. If the husband gives 
express notice to a tradesman not to trust his wife, he shall 
not be charged for goods furnished to his wife: and if a 
tradesman has notice of a separate mtdntenance given to the 
wife it Is the doctrine of Lord Holt, that that shall be notice o£ 
an express dissent on the part of the husband, and he shall not 
be charged ; but where the tradesman's demand is for neces- 
saries, it is incumbent on the husband to shew that the trades- 
mah knew of the separate maintenance. 

The question therefore will be. Did Mr. Vandyke dissent 
from fumisliing his wife with the things charged ? I ain of 
opinion, that for every thing furnished after notice of the 
separate maintenance, that that amounted to a dissent 3 and for 
those, that the defendant is not liable. 

With respect to the things furnished to the children, I do 
not lay it down as the law — ^that where the children live away 
from the &ther, that he is liable, because the things furnished 
are necessaries; As a father, he has a right to the custody of 
his children, and may obtm possession of their persons by 
habeas corpus; but where he does not assert that right, and 
suffers them to remain wi£h their mother, I think he thereby 
constitutes her as his agent^ and authorises her to contract 
those debts for clothing and other necessaries ; but thiB I think 
should be left to the jury. 

The jury found for the PlaintiiT. 

Cockell, Serjeant, and Parke for the PlaintifT. 

Best, Seijeant, for the Defendant. 

Deaf. * Norman v. Colb . 

^^uZtlieto A SSUMPSIT for money had and received, 
recover back ^^ Th^ action was brought to recover a sum of 301. whictv 
S>t?Mfwthe ^^ been ^posited in the hands of the defendaaty under th^ 
f *253 1 following circumstances ;•-• 

" •" * One? 



If a husband 
livkigina 
state of sepa- 
ration from 
his wife, suf- 
fers hbdul* 
dren to reside 
with their 
mother, he is 
liable for ne- 
cessaries fur- 
nished to the 
children. 
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One Tunstall being under sentence of death in Newgcte,ihe 1800. 

plaintiif was prevailed upon to lo<]ge that sum in the hands of " 

the defendant, to be appUed to tlie purpose of procuring hkn ^^^^^^ 
a pardon. Cole. 

On the case being opened, Lord Eldont expressed a doubt pujpose of 
whether tlie action was maintainable, saying, that he would ^ pereon^for^ 
hold the plaintiff to very strict proof of the means used to pro- liis interest in 
cure the pardon ; and called on the plaintiff's counsel to ^ew Jl^onu^^a 
upon what grounds they founded their right to recover. person under 

They stated, that Thinstall was a man of good character be- ^[^J|^^ 
fore his conviction : that one Morland being a person of good 
connexions, and having access to persons of interest, the 
money was to be given to him for so using his interest, by 
representing, in &vourable terms, the case and character of 
Tunstall 

Per liord Eldon. I cannot suffer this cause to proceed. 
I am of opinion, this action is not maintainable ; where a per- 
son interposes his interest and good offices to procure a par- 
don, it ought to be done gratuitously, and not for money : the 
doing an act of that description should proceed from pure 
motives, not from pecuniary ones. The money is not re- [ 254 ] 
coverable. 

The plaintiff was nonsuited. . 

CockeUj Seijeant, and Lawes for the Plaintiff. 

Be$t, Seijeant, and Reader for the Elefendant. 

Hill, one S^c. v. Humphrys. 

npHIS was an action of assumpsit, brought by the plaintifi^ An attoroe/s 

* who was an attorney, to recover the amount of his bill, for ^JJin^ 

Imriness done for the defendant. must be left 

The plaintiff proved the making out and delivery of his bill, SJ^^jy^^'" 

sod the business done; and that it had been left at the de- houseTunot 

fcndant's house one month before the action brought ; but it j^^!^^^ 1*^ 

Appeared that it had been left at the defendant's compting-house« liveiy at his 

It was objected by the defendant's counsel : that this delivery J^roptipg- 

nouse IS not 
^^^us not conformable to the statute, 2 Geo. II. chap. 23, which sufficient 

required a personal delivery, or the bill to be left at his dwelling, ^thin the 
or las{ place of abode. cl^sa! ^'^' "' 

' It Was contended for the defendant, that the compting-house 
**oitte was to be deemed a dwelling within the words of the 
statute, as Uic defendant must have inhabited it while doing 

Q2 his 
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1800. his business ; and that the requisition of the sUtute was there- 
fore satisfied. 

Lord Eldon said, that he was of opinion that the true con- 
struction of the act required a'delivery »at tlie dwelling-house, 
if there was not a personal delivery; and that the delivery at the 
compting-house was therefore insufficient; and nonsuited the 
plaintiff. 

Shepherd, Seijeant, and Barrow for the Plaintiff. 

CockeUj Serjeant, for the Defendant. 




SITTINGS AFTER TERM IN THE COMMON PLEAS 

AT GUILDHALL. 

Ewers v> Hutton. 

A separate fTlHIS was an action of Assumpsit to recover a sum of money 
SwSS^^^a ^^^ *^ maintenance and support of the defendant's wife* 

deed executed It was proved that the defendant had treated his wife with 
^Sandwife ^^^^^ barbarity, and turned her out of doors ; that the plain- 
but not by her tiff received her into his family, and furnished her with ueces- 
^"^^^^i3 sft^i^ 5 for which the present action was brought, 
such a separ There was also evidence given, that some time after the 
rate malnte- ^^g ^^ heen turned out, she returned and rung at the bell : 
answer to an the defendant went down to the door and refused to admit her. 
actionbrought ^ ^^g proved, that the wife had had between 3 and 4001. 

fornccesr r -. u u • i 

saries fur- fortune when she married. 

nwhed to her, jhe defence was,— That the absence of the wife for part of 
left her own the time, was au elopement; as she * might have returned to 
hdusc, th^ugb her husband's house : 2dly, That a separate maintenance was 
tobe^eceived Secured to her, some time after her leaving her husband's 
again by her house. To prove which, the defendant gave in evidence a 
husband. deed of separation, executed by the husband and wife; but it 
[ ^ob J ^j^g jj^^ executed by the wife's trustee, who was a party to it. 

Lord Eldon said, there was no doubt of the law, that where 
a husband, either from ill-treatment, compelled his wife to 
leave his house from motives of personal safety, or turned her 
out of doors, that any person who afforded her protection, and 
furnished her with necessaries correspondent to his rank and 
situation m life, could compel tiie husband to pay for t£em $ 
but that in ascertaining what suited his circumstances^ the finr- 
tune which the wife brought could not enter into the con- 
sideration : 



MICHAELMAS TERM, 41 GEO. IH. 



256 



gideration ; the jury were to regukte their verdict by what the 
htisband's circumstances were when the separation took place. 

As to the question of elopement, it did not appear clirarly, 
whether the term elopement in the books, meant an adulterous 
elopement or not : here there was no imputation of an adul- 
terous elopement ; but it was settled in a case in Lford Ray* 
mondt^ Reports, to which he subscribed, that ifthe wife had 
eloped, and afterwards solicited to be received again, and the 
husband reftised to receive her, — from that time he was bound 
for necessaries furnished to her ; and that seemed to be the 
case, taking it even to have been a voluntary elopement by hel*. 

As to the deed of separation produced, it was waste paper, 
— it was binding in no degree ; it was executed by the husband 
and wife ; but the wife had no will of her own ; she could 
execute no deed ; she could not covenant with her husband ; 
she could only contract by the means of a trustee, who became 
bound for the performance of what she contracted to do : here 
be bad not executed the deed. The husband could not there- 
fore be sued; and the deed was of no avail. 

His Lordship therefore concluded with observing, that the 
wife having solicited to be received into the defendant's house, 
and being refused by him, he was bound to provide her with 
necessaries ; and that the deed of separation furnished him 
with no defence. 

Verdict for the plaintiff. 

Shepherdy Serjeant, and Lawes for the Plaintiff. 

Besty Setjeant, and Barrow for the Defendant. 
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IN THE COMMON PLEAS. 
SITTINGS AFTER TERM AT GUILDHALL. 



WooLF r. Clagoett. 

ASSUMPSIT on a policy of assurance, on a Danish ship 
from Jlltona to Surinam. 
Thedefence relied upon, was deviatioii. The ship, in the 
coorse of her voyage, had put into the *port of Plymouth, which 
^^ out of the common course of her voyage, where she re- 
niamed fourteen days. 

The answer set up by the plaintiff to this was, that after the 
Atp bad lafled, iht captain was taken ill with a severe fit of 

the 



Dec. 13. 

When sick- 
ness of the 
master or 
crew is set up 
as an excuse 
for deviation, 
it is incum- 
bent on the 
plaintiff to 
shew that 

[ »258 ] 
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1800. the gravel : That tlic mate having pricked his finger, by aocir- 
denty biH hand and arm swelled to such a degree, as to render 
him incapable of doing his duty ; and that th^ put into Ply- 
numth for the purpose of procuring medical as^iance. The 
pioper medi- fiurts of the illness of the Captain and Mate^ of their going into 
nmm^Mior '^wmw*'*? and applying to a surgeon there, were proved ; hut 
th« voyage it appeared on the cross-examination of the witnesses^ that the 
to^owe^ surgeon of tlie ship was unproidded with the proper instni- 
where the nar ments and medicines. He was not caUed ; but the surgeon 
JJJJ^Jf^ at Plymouth proved that the medicines administered on board 
ouirai that were only common alterative pills^ and that some lint had been 

there ftbould ^^ 

oabottr£ After the defendant's counsel had addressed the jiuy for 

some time, Lord Elbon interposed. 

His Lordship said, that it appeared to him, that the plaintiflT 
had not made out his case. It was admitted that Plynumtb 
was not in the regular course of the voyage insured; but the 
plaintiff justified the deviation from necessity. Necessity was 
In some cases an excuse for deviation ; and he did not know 
that the excuse set up here, had ever been admitted to be a 
sufHcient one. He was of opinion, that if, by the visitation of 
God, so many of the crew, who were otherwise sufficient, be- 
[ 259 ] came so afflicted with sickness, as to be incapable of navigat* 
ing the ship, hucIi an illness of the crew was a necessity, which 
might justify a deviation ; but when it was set up as a justifi- 
cation of a deviation, he thought it incumbent on the plamtifi* 
to shew tlmt he had provided against what was so the act of 
God, by every proper precaution, as to medicines and neces* 
sarii^ for the voyage, as much as he was bound with respect 
to the tightness pf the ship. It was in evidence, that a surgeon 
was necessary in such voyages as the one insured ; IfJ there- 
fore, sickness was to be set up as an excuse for deviation, tb 
plaintiff should shew that the surgeon was provided with sucba 
medicines and instruments as would probably become neces — 
sary in the course of the voyage, arising from the commoni: 
casualties of mankind. He thought, in the present case tha-— 
had not been done : the surgeon at Plymouth was proved 
have lanced tiie arm. Had the surgeon on board no lancet 
Tlie medicines too furnished by him, were of the most co 

nion kinds ; and it was even proved, that though the captai 

was afflicted witii the gravel, the ship's surgeon was unprcm 
vidcd with a syringe, though an instiiiment so necessary f< 
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that coniplaint. He was also of opinion, that the necessity for 1800* 

going into port ought to be made out by the plaintiff beyond 

all possibility of doubt,^ and that it did arise and exist without 

any de&ult of the master or party insuring; and if they did Claggett, 

come in for medical advice, he should expect that medical 

men should be called, to prove that such necessity did exist. ^^ 

The surgeon at Plymouth had proved no such thing'; and his *■ ^^ J 

Lordship added, that he therefore thought the plaintiff had &iled 

hi proving his justification for the deviation. 

The plaintiff was nonsuited. 

Shepherd, Serjeant, Bailey, Seijeant, and Lowes for the 
Plaintiff. 

Lens, Serjeant, Best, Serjeant, and Onshw,. Seijeant for the 
Defendant. 
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IN THE KING'S BENCH. 
FIRST SITTING IN TERM. 



Jen. S8. ESTB V. BrOOMHEAD. 

If to debt on A SSUMPSIT for money had and received. 

^i^g ^' "^ Th^ *^^^^ ^''^ brought to recover the 8um of ISQL 
annuity, the which had been paid as the consideration of an annuity. 
S^it L^idd* "^^ defendant's counsel objected : That the plaintiff could 
for a defect in not recover the consideration, as the annuity had not been set 

the memorial ^^xAg^ 
under the Stat. "^°^* 

17 Geo. III. To this it was answered. That admitting it to be necessary 
^°^ ^^ . for the grantor of the annuity to set it aside before the grantee 

s;rantee sub- ^ % 

mits tothat could sue in this action; in this case he had done what was 
plea and en- tantamoimt to it; for the grantee, the present plaintiff^ had 
seytaythegnui- brought an action on the bond given for securing the annuity, 
tee may im- which was the sum which had been paid for it: that to that 
mair^ixfan* action on the bond, the defendant had pleaded that the bond 
action for was void, by reason of a defect in the memorial, * under the 
SS'r^SSd. annuity act of 17 Geo. UI. : That the plaintiff, knowing the 
r *262 1 P^^^ ^ ^^ tr\xe, had entered a noli prosequi; so that the de- 
fendant &ad relied on its being void ; had had the benefit of his 
plea to that effect ; and that he should not now be allowed to 
consider it valid and subsisting. 

His Lordship acquiesced in the distinction, and the plaintiff 
recovered. 

Garroii;, OnshvOy Serjeant, and Beauclerk for the Plamtiff. 
Erskme and Dampier for the Defendant, ' 
Vide ^eddett v. I^nom, ante 1st vol 309. 

SECOND 
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SECOND SITTING IN TERM. Rbx 

V. 

_ Lawsov and 

*"^^^^^""'" others* 

Rex v. Lawson and others. 

fTlHIS was an indictment against the defendants : The first Under die 
-*• count was for an assanlt on the prosecutor, chargmg S^^^ by" 
him a^a constable belonging to the Thames police-office 3 the die appoint- 
second, for a common assault. ™^,^ ^^^^' 

By the stat. 39 and 40 (ieo. lU. ch. 87, the Police-office was surveyors to 



established at Shadwelii by that act, justices are appointed to ^v^^^!l^ 
that office, and a power is given to &em to appoint persons as ^^ canuo/ 
constables and surveyors. One of the prosecutors was ap- ^^ * ^^f^!^ 
pointed a constable, and another person of the name of Cowen, ^thout si 
surveyor. The defendants were the mate and part of the spcckdwar- 



erew belonging to the ship Cygnet, then lying in the Thamet. '^^ 

In consequence of an information, the constable and Cowen [ 268 ] 
the surveyor went on board the ship, and found a considerable 
quantity of coffee and sugar, which they seized; they de- 
pwted, but desired the defendants to attend at the police office 
tiie next day. The defendants neglected to do so ; in conse- 
quence of which, the constable and Cowen went on board the 
day following, when the defendants refused to attend. The 
oonst^le endeavoured €d .seize XatMon the defendant; when 
a seoffle ensued, and the officers were driven from the dbip. 
Foordns assault the present indictment was preferred. 

In the course of the evidence of Cowen, it appeared that the 
defendant Lawson, when the officer came on board, asked for 
fab authority; he produced a parchment, which was his ap- 
pointment to the place of surveyor, in which was mentioned 
the several parts of bis duty. The parchment was produced. 
Lord Kbnton asked. If they had any warrant or other autho- 
rity to take the defendants into custody ? 

Beiiig answered in the negative, his Lordship proceeded :-^ 
I thindc there must be an acquittal After fbrst finding the 
goods, the -drfendants were steered to go at large ; the jus- 
tiots should have issued their warrant, grounded on a» iidbr- 
mirtion, anithorising the officens io tidce the defendants into 
eittlody, and bring them before tbe magistrates: that has not 
been done. TheBmTeyorand.caD8ldile wentonboarAwidh- 
oftt any ^Mioiiity^ tjmft Ibii^derived fifom the appmntmeiit 

of 
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18011 of the former, which is in the nature of a general warrant. I 

•*- — do not approve of general warrants } they have . been repro- 

^ * bated a century ago. I think the prosecutor had no au- 

Lawson and thority to take the defendants into custody ; and they must 

^^^"^ be acquitted, 

[ 264 ] Garrow, the Common Seijeant Silvestery ^Espinasse, and 
Knapp for the Plaintiff. 

« £r«J(nne and Gumey for the Defendants. 



SITTINGS AFTER TERM AT WESTMINSTER. 



Feh. u. Edmondstone V. Webb. 

Ifabanknipt fTlHIS was a scire fatxas on a judgment. 

Km^in -^ Th^ defendant |ri[eaded his bankruptcy} and relied oa 

bar^ M the his certificate, that the cause of action accrued prior to it. 

SlTte^^JiJig* The plaintiff impeached the certifi'cate, on the ground of 

been obtained fraud. 

aiLwSn^' ^^r- '^^^ irwxA relied on was,— That persons had been admitted 

sons to prove to prove debts under the defaidanfs commission, and to sign 

debts who jjjg certificate, who, in fitct, were not creditors, but who swore 
were not i i ^ ^ . 

bona fide to fictitious debts, in order to entitle them to sign it. That 
creditors, such ^y g^t. 24 Geo. II. chap, 6/. sect. 9, it is enacted^ ^* That 
m^ses to ^^ where any person shall fraudulently swear or depose before 
prove the ii ^he major part of the commissioners named in any commis-^ 
should be '^ sion of bankruptcy, or by affidavit or affirmation exhibited 
called. <f to them, that a sum of money is due to him or her firom any 

<< bankrupt or bankrupts, which shall, in fact, be not really, 
^^ and, in &ct, so due and owing; and shall in respect of such 
[ 265 ] <^ fictitious or pretended debt, sign his or her consait to th^ 
^^ certificate. for such bankrupt's discharge from his debts,— ^ 
^^ in every such case, unless such bankrupt shall, before such 
<^ time as the major part of the said commissioners shall have 
^^ signed such certificate by writing, by him to be signed and 
<< delivered to one or more of the said commissioners, or to 
^^ one or more of the assignees of his estates and effects under 
^^ such commissions, disclose the said firaud, and object to the 
^^ reality of such debt; such certificate shall be null and void 
^^ to all intents and purposes, and such bankrupt shall not, in 
^< that case be entitled to be discharged from^is debtf, or to 
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** have or receive any of the benefits or allowances given or 1901. 

** allowed to bankrupts by the said act of the fifth year of his " 

*^ Majesty's reign ; any thing therein contained to the contrary •'okstone 
** thereof in anywise notwithstanding.'' Webb. 

The plaintiff's counsel then proposed to prove, by collateral 
evidence. That several of the debts were fittudulent; par- 
ticulariy in the case of one Henley, who had proved a debt 
under the commission. His debt they proposed to impeach^ 
by shewing that he had himself become insolvent, and assigned 
his effects to a tmstee ; that by such means they had become 
possessed of his books ; by reference to which it would appear 
that fVebby the bankrupt, did not owe to Henley the debt 
which he had proved under the commission. 

They also offered, by similar evidence, to impeach the debts 
of others. 

The defendant's counsel ol]|jected : That this was attempting 
to do by indirect, what could be done by direct evidence ; that 
was, by calling the parties themselves who had proved their [ 266 ] 
debts and by examining them as to the actual state of their 
accounts when the debts were proved. 

It was answered by the plaintiff's counsel, Tliat it would 
be improper to call such witnesses, who must be perjured on 
one side or other; inasmuch as if they came forward as wit* 
nesses on the trial, to prove> that at the time when they swore 
to the debt under his commission, fVebb was not indebted to 
them, tliey would be entitled to no credit. 

Lord Kbnyon said, that that objection should lie in the 
mouth of the defendant, not of the plaintiff; and he thought 
they ought to be called ; their testimony being certainly open 
to much observation. 

One witness of that descrip^tion was called, who established 
the fact of fraud; and the plaintiff had a verdict. 

Gibbe and Lavoes for the Plaintiff. 

Garrow for the Defendant. 



Barlow v. Bishop. Feb. ir. 

ASSUMPSIT by the plaintiff, as indorsee of a promissory Where a note 
note, made by the defendant, payable to jinn Parry, and ^ ^^ ^ * 
by her indorsed to the plaintifl^ with the common money- woman, to pay 
counts. f ^l^i,?^""u 

. ^ tracted by her 
flea of Non-asstimpsiU in the way of 

The 
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19di. The defence was,--That the plaintiff made title through 

Ann Parry, who was a married woman: and who for that 

^ reason could not indorse the note; diat when the note was 

Bishop. given^ it at that moment * became the property of the husbimd ; 

a separate so that by BK) act of the wife could that property be transfenred 

on by her, and ^^ *™ ^ another. 

shemdoreesit, Lord Kbnton said, on diis oligection b^ng taken. That Ae 

cannot rJ^ plaintiff shotdd have declared on the note according to its 
cover: the legal effect; that is, as a note payable to the husband; and if 
l^^l^edare ^* i^pcared that the husband had allowed the wife to indorse 
on it as a note bills and notes on his account, the plaintiff might th^i haye 

CSSd^iSd ^^*^ ^" ^^ indorsement by the wife. 

her indorse- The plaintiff proved. That the wife carried on the business 

b^^TOod**^^ of a milliner, at Birmi/^ham ; and the consideration of the 

proving that note was haberdashery goods, furnished by the plaintifli^ wh6 

to d^so^^ was a haberdasher m London: That she had dealt with the 

way of her plaintiff in her own name : That she had given a note for the 

^^^' money in her own name : That the present note was given by 

I ^^ J the defendant, on being informed that the former note could 

not be negociated with fiill knowledge of all the circum- 

BtMices ; and cited Israel v. Douglas, 2. H. Black. 239. 

Lord KxNTON said. He was ^raid the plaintiff could not 
recover on the note, on account of the indorsement; but that 
he would reserve the point. Whether he could not recover on 
some of the money-counts ? 
, Erskine and 'Espinasse for the Plaint^. 
Gibbs for the Defendant. 



In the next T^rm this was moved ; when the court were of 
opinion, that the plaintiff could not recover. 



[ 268 ] Weldon v. Gould. 

Callico-prin- ri^ROVER for a quantity of callicoes. 

hZ S^a * ^ P^^* ""^ Not Guilty. 

general ba-" The case was, — ^That the plaintiff had delivered the calli- 
dSh^erc^Pto^* coes to one Pearce, to have them printed ; he delivered them 
them to print to the defendant, who was a callico-printer : the defendant did 

not know that the goods did not belong to Pearce; and be 
kept the goods for the balance of a general account between 
Pearce and him. 
The plaintiff's counsel contended, Ist^ That th^ defendant 

had 
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had no right to hold the goods for the general balance : and, 1801. 
2dly, That even so, the defendant could not hold the goods, 
as they were not the property of Pearce; and that the lien, 
if any, could extend only to cases of the goods of the party 
himself. 

Lord Kbnyon said, That he thought the plaintiff had a lien 
for a general balance ; and that the same point had been be- 
fore decided, that callico-printers had such a lien; but that 
it must be for work done in the course of that business, for 
which the lien was claimed ; — they could not claim a lien for Where callioo 
money lent, or for any collateral matter : it should be confined ^^^^^^ ^^ 
to work done in the particular business. As to the second person to have 
point, he was of opinion. That if the goods were taken in by ^®™ ^na^' 
the defendant as the goods of Pearce^ who was his debtor, and iiver» them to 
ignorant that the property belonged to another, he thought * c^lico-prin- 
the lien extended to those goods, and gave the defendant a purpose, to 
right to hold them. It was like the case of a factor, where, "^^^ ^^4^ 
if the person who deals *with a fitctor, receives goods from the callico ' 
him as his own, he has a right to hold them for a debt due by printer may 
the fitctor, and against the rightful owner ; and cited George g^^ ^nst 
V. Claggett, 7 Term Rep. 359. Ae owner, by 

It would therefore be necessary for the defendant to shew, ^^® ^^^^ 
that there was such a balance due to the defendant, as entitled [ *269 ] 
him to hold the goods as a lien. The defendant did give that 
evidence, and had a verdict, 

Garrow and Marryatt for the PlaintiflF. 

Erskine and Wood for the Defendant. 



c 



LiMLAND V. Stephens. 

r^ASE for seaman's wages. ^^ hi^r^*^ °^ 

Plea of Non-assumpsit. human treat- 

The plaintiff and defendant were natives of Sweden. The ment compels 
plaintiff had entered on board the ship at "Stockholm. The aXp,^itu"^ 
articles were out and home. She had made a circuitous not such a de- 
voyage, and arrived in the Thames in December, 1800. The JJ^i^t^lT" 
defendant had assaulted and beat the plaintiff several times in forfeiture of 
the course of the voyage ; and had put him before the mast as ^ ^^^ ^^ 
a common sailor, though he had been hired in the capacity of the voyage 
mate. The plaintiff applied to the Swedish consul, statmg his P«rf<>rai^ 
ritoation, but nothing was done ; the consul only desiring the 
defendant to attend him; which he refused to do. 

The 
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1801. The defence relied on was,— That the plaintiff being ft 

sailor, had hired with the defendant, under articles ; by which 

iMLAND ^jj^ defendant was bound, under a penalty, to bring back his 
Stephens, crew to Sweden; so that no action could be maintained in 
Englandj or until the completion of the voyage. 

Lord Kbn YON. There are reciprocal duties between masters 
and servants. From the servant is due obedience and respect; 
fromt he master protection and good treatment. Desertion 
is a forfeiture of wages ; but if the captain .conducts himself 
in such a way as puts the sailor into that situation, that he 
cannot without damage to his personal safety continue in his 
. service, human nature speaks the language, — a servant is 
justified in providing for that safety. After the plaintiff had 
been with the consul he communicated to the defendant the 
wish of the consul to see him. The captain said, " He 
^< would go when it suited him ;'' and being pressed by the 
plaintiff to do so, he beat the plaintiff very severely; threw a 
log of wood, which hurt his foot. The plaintiff lefk the ship; 
and the defendant was heard to say. That if he retiuned, he 
would chain him to the mast^ and bring him to Sweden. 

Erskifie, The plaintiff cannot justify a desertion by reason 
of the defendant having beat him ; for that, he could have an 
action of assault, which is a proper remedy. In this case the 
plaintiff sailed under articles, by which the captain is bound 
to bring back his crew to Sweden, under a penalty j and the 
sailor forfeits his wages by desertion. 

Lord Kenton. Is a man bound to serve at the peril of his 
life ? Desertion is an answer to the seaman's claim for wages ; 
but that must be a voluntary act of the seaman's, and not be 
[ 271 ] caused by any act of the captain. In this case, the act of the 
captain has made the dissolution of the contract necessary 
and, in my opinion, justifiable on the part of the sailor; and, I 
think, he is entitled to a verdict. 

Verdict for the Plaintiff. 

Garrow and *Espinasse for the Plaintiff. 

Erskine and WTgfej/ for the Defendant. 



MBSN4BD 
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Mbsnahd v. Aldridoe. Feb.U, 

Mesnabd 

HIS was an action on the case, on the warranty of a Aldbidob. 



horse. The condi- 

The horse was sold by the defendant, by auction, at his re- ^o^o^ ^e 
, : , ' ' ' sale by auc- 

pository, and warranted sound. tioh, printed 

The sale took place on the Wednesday. At tlie time of the ^^ P^J^ "P 
sale^ the auctioneer announced tliat the conditions of the sale aucdooe^r's 
were as usual. ^x> where he 

declares that 

These conditions of sale were proved to be contained in a the conditions 
printed paper, pasted up under the auctioneer's box ; and by F® m usual, 
one of them, all horses purchased there, in case of any un- ^^tke toTpur- 
soundness discovered, are required to be returned before the chasewofthe 
evening of the second day after the sale. conditions. 

The horse in question was not returned till the Saturday. 
When returned by the plaintiil^ he was informed that it was 
too late, as he ought, pursuant to the conditions of the sale, to 
be returned on the evening of Friday. 

Erskiney for the plaintiff, contended, That there was no evi- 
dence of notice of the conditions of the sale, sufficient to bind [ 272 ] 
him. That the auctioneer had not proclaimed them publicly ; 
so that the plaintiff might have been ignorant that he pur- 
chased under such conditions. But, at all events, he contendedj^ 
That if the defendant, who was not the owner of the horse, had 
not paid over the price (which if he had, he admitted he would 
not have been liable) that he remained subject to this action^ 
^n the warranty. 

Lord KsNYON. In this case it is proved, that printed parti- 
culars of the sale are pasted up in the public sale-room, under 
the auctioneer's box. In the case of carriers, who advertise 
fhat they will not be liable for goods lost above the value of 5L 
unless entered as such, the posting up of a bill in the coach- 
office to that effect has been held to be sufficient. I tlierefore 
think the same mode being adopted here, gives the same de- 
gree of notice to all persons who come to this sale ; and that 
it is a sufficient notice of the conditions under which the horses 
are sold. . 

With respect to the main point, Whto parties enter into a 
special agreement, they must adhere to the terms of it. Here 
there is a cpndition/ Tliat the {)arty purchasing, must return 

the 
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1801 . the horse within two days ; which he has not done. I there* 
fore thinic the plaintiff must be nonsuited. 
Erskbie, Garraw, and Reader, for the Plaintiff. 



Mesnaro 

V. 

Aldeidge. Law and Gibbs for the Defendant. 



[ 273 ] Cary v. Longman. 

If an author fTVIIS was an action on the case, brought to recover damagen 
oonttderable ** ^r infiringing the copy-right of a book called PaUT9on*$ 
additioiM to a Itinerary, or Book of Roads, belonging to the Plaintiff, 
printed, hT '^^ defendant had been the proprietor of an Itmerairy, or 
obtaina a Road Book, called PaJUrwfCs. In the contract for the mail- 
tbe^id^tioDs, coaches, muiy disputes having arisen concemmg the actual 
and canmaiii^ distances of places in England and WaUi, — ^in the year 179^ A 
foTanin!^'^ Mr. Hoscar, who was then superintendant of the maii-coaches, 
fringement of engaged with the plaintiff to make an actual survey of tiio^ 
*^' roads, by the direction of Lord JValsingham, who was then on» 

of the postmasters-general. The agreement under which the: 
plaintiff engaged was, to be paid 9d. per mile, with everjr 
assistance which he could have from the post-office and pmt-^ 
masters all over the kingdom ; and he was to be entitled tA^alft 
the benefit to be derived from the sale of the book. 

Paterson*s Book of Roads was first published in 1771^- I^ 
went through many editions ; and in 1796, the eleventh edition^ 
was published. In 1798, Cary the plaintiii^ published. hi» 
Itinerary from his survey ; and though there were in it several 
very great improvements, he had borrowed a great d^al ftont 
Paterson. In 1799, the twelfth edition of Paterson*s vn^ pub- 
lished by the assignee of the defendant on the recc jrd (the;f 
having sold to a Mr. Newberry;) and this edition casCaiiied in 
[ ^^ ] it all the improvements that Cary the plaintiff pro^jared firoia 
his survey, as well as others of dieir own. 

The counsel for the plaintiff, contended. That tb e defendant,, 
by embodying into his twelfth edition the impro^rtments and 
matter of the plaintiff's, ha4 been guilty of a piracy-^fhis woiic^ 
and a breach of his copy-right. 

For the defendant, it was, on the contrary, coi iCended^ That 
Cary*s Itinerary was, in &ct, but a new edition of Patersan'r 
Road Book, veith itnprovements ; or, at all event % diat his.pub* 
Ucation was a piracy itself. That since the stat ate of Jmh the 
rights of authors to copywrights^ rested only uni ]er the statute ; 

and 
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«nd no common law-right existed: that the plaintiff could 1901. 

therefore only derive his title under the statute of Ann; and 

that under that act it was necessary that the plaintiff, who Carv 
complained of the infringement of bis right, should be the Longman. 
author ; which they contended here he was not. 

To show that, in fact, Cary had embodied Pater8(m*8 book In 
his own, several errors which were in Patersan's book^ were 
found to be copied into Cary's : and the same evidence was 
given on the part of Cary, to prove that his improvements had 
been copied into the twelfth edition of Pofer^on. 

Per Lord Kbnton. It appears in this case^ that the plaintiff, 
Mr. Caryj has been employed by those concerned in the 
management of the post-office, to make an actual survey of the 
roads; which has been: actually made at a considerable ex- 
pend. The public has paid that money^ if I may use the ex- 
pression^ to acquire that copy-right in the survey which r 275 1 
was to be made at their expense. But it is said. That the 
Whole of the book published by the plaintiff is not his own : 
that he has pirated from the defendimt*s book : but still it is 
clear^ that a very considerable part is of his own collecting. 
It is not necessary that a plaintiff who brings an action of this 
sort should have the whole property in the work which he 
publishes. When the learned Dr. Samuel Qarke published an 
edition of Horner^ with notes, did any one doubt of his copy- 
right of the notes he had published ? Or of that fund of learn- 
ings Dr. Bentleys right to his notes on Horace ? 

Mr. Gray gave part of his works to the public, as they were 
published by Mr. Murray, the bookseller; but some of Mr. 
Gray*s posthumous works being published by Mr. Mason, 
which Mr. Murray added to his publication^ the court ordered 
Mr. Murray to expunge the latter from his publication. 

In this case lord IVaUingham, by whose direction the survey 
was made, has given the copy-right of that part of the work 
arising from Mr. Cary's survey to him ; and as it has been 
used by the defendant's assignee, in his last publication of 
PatenwCs Road Book, without his consent, I think the copy- 
right has been infringed; but, under all the circiunstances, 
nomhial damages will perhaps satisfy the justice of the case. 

The jury found a verdict for the Plaintiff, with damages Is. 

Erskme, Mk^ay, and Holroyd for the Plaintiff. 

Oibbs, Park, and fT^ley for the Defendant. 

Vol.111. R - Hoaeb 
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180L 
HoAE9 HoARE V. Allen. 

V. 
AlX£V« 

Inanacdon npiHIS was an action for criminal conversation with the 
for cnm. con. ■ . . .^, _ 

wbcn cottiiv- -"- plaintiff's wife. 

*J^cto her This cause had been tried before. It then appeared that the 

^Q^p^^ 10 plaintifl^ by a letter from the defendant, with whom he had 
the husband, lived in habits of great intimacy, was informed, that his wife 
^ffj^^ to * ^^ conceived for him an affection, which he had endeavoured 
prove die re- to avoid : disavowing that any thing criminal had then taken 
mSb^l^^t^ place ; but adding, that in case she did quit her husband's 
wife to her house, he would think himself bound in honour to afford her 
^1^ to *** asylum. It appeared in evidence, that after the receipt of 
which she was this letter, her husband had permitted her to go from his house, 
^jP|Pjr*^ imder the pretence of going to her uncle's, accompanied only 
meat by a single servant. 

The counsel for the defendant relied on this as a connivance 
on the part of the husband (the plaintiff) to her elopement, and 
which went to the ground of the action. At the former trial 
the jury thought so, and found a verdict for the defendant. 

The case now came on to be tried on a new trial. The 
plaintiff's counsel relied. That the wife had left his house with 
a declaration of her intention to go to her uncle's : that the 
husband had suffered her ta go, under the impression that that 
was the object of her journey. 

The plaintiff called a Mr. Clark, an intimate friend of his ; 

he proved, That he bad been sent for by Mr. Hoare; he com- 

[ ^^ 1 ii^unicated to him the letters which the defendant had written 

to him. He stated, that the plaintiff was in great distress and 

anxiety of mind. 

He was asked. If Mrs. Hoare did not inform her husband 
that she was going to her uncle's ; and that her husband had 
given credit to it ? and the plaintiff's counsel were proceeding 
to examine further to that effect. 
This wa^ objected to by the defendant's counsel. 
JErskine contended, That though it was not evidence on the 
issue, to shew that her real intention was to go there | yet^ 
that it was evidence that the hudwid really believed that her 
intention was to go where she represented. 

Lord Kenyon said, That he;l]id doubts in his miad respect- 
ing the propriety of those questions^ of the representationa 

nmde 
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made by the wife to the husband, respecting her Views and 1801. 
intentions as to a fact which afterwards took place. As, hotv- ' 
ever, some of the Judges, on a motion for a new trial, thought "9^^^ 
that this was part of the res gesta, and ought to be admitted, Allen. 
he should admit it ; to which the defendant's counsel, if they 
thought fit, might tender a bill of exceptions. 

There was a verdict for the defendant. 

Erskm^, Dallas, and Newbolt for the PlaintifT. 

The Attorney-general and Garrow for the defendant. 



Harm AN r. Tappenden and Others. [278] 

TdlS action was brought by the plaintiff, who was one of A party who 
the freemeii of the company of Free Fishermen and ^^®?V. 
Dredgermen of the manor and hundred of Fevershamy in Kent^ being a mem- 
who had been removed from his said office, aild was restored berof acor- 
to It by a mandamus from the coiurt of King's Bench. ?^ has-been 

The plaintiff declared for special damages, by reason of his restored by 
amotion : First, That he for a long time (to wit, from the 4th ^^t mSi- 
cfAugusty 1798, to the 18th of January j 1800) was deprived of tainanaclbn 
the advantages, profits, &c. to be derived from his privilege of ^"^^^^ 
laying and keeping oysters on the oyster grounds ; and, 2dly members of 
was put to great costs and charges in the several proceedings ^n wSo^'*" 
in the court of King's Bench, in procuring his restoration to amoved him 
the said office. . ^IZT^ 

The defendants on the record were the steward, foreniah^ porate capa- 
treasurer, and book-keeper of the company, and the other ^*^' "?^ '®" 
racBftbers who constituted a court, called The Water Omrt: ofthemanda- 
by the sentence of which the plaintiff had been amoved. °^^^* 

The plaintiff proved. That he was entitled, as one of the cor- 
poration of free fishermen, to certain profits from the oysters, • 
and v^hich he had lost in consequence of his amotion. He 
then proved the amotion by the act of the corporation ; and, 
lastly. The costs which he had incurred in his application to 
the court of King's Bench, and the proceedings on the man- 
daisas. 

Upon this case being made out, several objections were made [ 279 t 
to tfi^ action ; but the only two upon which the ImA Chief 
Jiiitiee gave any opinion, were the following :— 

It was first objected. That the action was not maintainable 
igidllst the ^kjfinidaiits j uuMliuch as it appeared that the acts 

R 2 upon 
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1801. upon which the action was founded, had been done by them 

' in their corporate capacity : 2dly4 That the declaration went 

^ v!'^* to recover the costs of the mandamuS| which could not be re- 

TAmNPEM covered by law, as the court of King's Bench bad not given 

them when the rule was made absolute for a mandamus. 

Lord Kbnton said, That with regard to the latter point, he 
had no doubt : Tliat the law had given costs only in one case of 
a mandamus, that was under the statute 9 ^Am, chs^ SO. 
which gave costs where there was a traverse ; that he should 
therefore hold. That the plaintiff could not recover any in this 
action. 

That with respect to the first point, he was disposed to be of 
opinion, that the action could not be sustained on the ground 
made by the defendant's counsel : That the defendants were 
charged for an act done in their corporate capacity. Nothing 
was charged or proved agunst the defendants that the act had 
proceeded from malice, or that it was done by the individuals, 
with a view to deprive him of the profits which he derived from 
his situation in the corporation, which alone could afford any 
colour to the action. He, however, would reserve this poinf^ 
and suffer the plaintiff to take a verdict, with leave for the de- 
fendants to move to set it aside, and have -a nonsuit entered. 

Erskine, Garrow, Gibbs, and Wood for the Plaintiff. 

Law, Mmgay, Bayley, Serjeants, and ^Epinasse for the de- 
fendants. 

In the next term, a rule was obtained to the above effect 
when the court agreed in opinion with the Lor^ Chief Justice, 
and a nonsuit was entered. . 
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In an action 
of debt on a 
judgment of 
the Court of 
Conscience of 
London^ the 
pbuntift must 

5 rove that the 
efendant 
when the 
jud^ent was 
ohtamed, was. 



CooRE V. Keneday. 

DEBT on a judgment of the Court of Conscience for the 
city of London. 
The declaration stated the acts of parliament for establish- 
ing the courts of Conscience in London, for the recovery of 
small debts. It then averred^ That the plaintiff^ being a . per- 
son inhabiting within the city of London, duly .warned and 
summoned the defendant (he then being a person inhabiting^ 
within the said city) to appear before the commissionenijfor 

the 
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the court of Requests : that such proceedings were had : that, 1801. 
the commissioners made an order between the said parties^ ■ 

ordering that the said defendant should pay into the said court ^^" 
of Requests^ at GvUdhaU, for the use of the plaintiff, 409.* and Kekeoat. 
lOd. costs, at four weekly payments, until the defendant and resident with- 
costs were satisfied, and which order then semained in fiill force 5 *J? J^*™" 
and effect ; that the plaintiff had not In any way been satisfied r ^km i -i 
in that demand. ,11 

Plea, General issue. 

The plaintiff proved the entry in the book of the commis- 
ttoners of the court of Request ; by which it appeared. That 
tlie judgment stated in the declaration had been given. 

llie defendant's counsel insisted. That it should be proved 
that the defendant was at the time of the* judgment resident 
within the jurisdiction of the court of Conscience in London. 

Lord Krnton ruled it to be necessary: and the plaintiff 
bdng unable to prove it, was non-suited; 

Erskine and — — — - for the Plaintiff. 

Mingay and Bartow for the Defendant. 



' AiLEii V. Keeves. 

ASSUMPSIT on a banker's check, drawn by the defendant A draft onir 
on Bowk$ and Co., who were bankers, payable to Janer Jf^T^^ 
/. <*/v» 1 « « 1^ 1 mr . i^JOv oe postdated, 

or bearer for 20i. dated the 18th NovembeVf 1800. though not 

,The jdaintiff proved the hand-writing of the parties; that J^Jj^^. 
the bill was presented to the bankers for payment, who refused day when it 
pqfment; and notice to Aeve^,* the defendant; and there ?^^*^^ **•*"* 
rested* their case. It was proved that the check was gpiven^ to . j_^ . 
Hie plaintiff on the 14th of November; but it was dated the ^ ^^ ^ 
IBdh, on which day it was presented as above stated, it being 
stated that it was;not to be used till that time. 

GfiMt objected : That the plaintiff could not recover : that it 
was in effect a bill of exchange, payable four days after date, it 
bdng made the 14th of November, and made payable the 18th, 
fimr days after, which was done to avoid the stamp. That by 
the 4th section of the statute, 37 Geo. III. ch. 90. drafts or 
erders payable to bearer on demand, bearing date on or before 
the day on which they were issued, are exempted fiH>m the 
stamp-duty : that this did not come witlun the exception of the 
ilstate> and &erefore could not be given in evidence. 
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V. 



1801. . Lord Kbnton said, he was of ofunion that, as the draft was 
mjieoded only, to have effect and operation from the ISth^ when 
it was dated, he should hold it to be a draft of that date ; and 
JCesvsi. it appeared to him that it would produce great inconvenience 
in die commercial world, if he was to hold. That a check on a 
banker could not be post dated. 

Verdict for the plaintiff to the amount, with liberty to the 
defendant to move to enter a non-suit. 
Law and Warren for the Plaintiff. 
{Jil)bg and ■■ for the Defendant. 
In the next term Gibbs moved for a .new trial ; when Lord 
[ 283 ] Kbnton changed his opiiiipn, and held the ciise to be not withiii 
fhe ^ceptlpn of the statute 5 and the plaintiff was non-suited. 



Feb.Jgrtk 



Thbli^uson v. Coppinger. 

nriHIS was an action of malicious prosecution. 
^ The defendant had preferred a bill of indictment against 
the plaintiff, upon which he had been acquitted. 

Tlie defendant was in the King's Bench Prison for debt. 

He now applied to hord Kbnyon sifting at Nisi Prius, that 
he might be brought up to attend the trial of this cause. The 
affidavit stated. That the cause was of much consequence to 
him; and. that he believed his presence would be of material 
consequence at the trial. 

Lord KsKTON said, it could not be done. He remembered 
the first case in idiich the question had wrisen respecting 
bringing up a person charged in execution, and which hait 
given rise to one of the hardest actions ever tried : it was 
against the sheriff for an escape of the person brought up under 
such circumstances. The law was however now well settled, 
that a witness might be brought up ; but it had never been 
extended to the case of a party to an action ; nor could he da 
it. 

Jtfaelrtritofft for the Defendant. 



IN 
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1801. 

• « 

IN THE COMMON PLEAS. D^ 

ex dem* 
Walker 

SITTINGS AFTER TERM AT GUILDHALL. v. 

. Stbphensok. 

Dob ex dem. Walker v. St£phenson. ^«*- ^tm. 

EJECTMENT for premises in Fenchurch Street . WhenawiUis 

' The lessor of the plaintiff was the heir at law of Mary ^^ShSr 
Robmstmy the testatrix. at law and a 

The defendant claimed as devisee, and was not related to the l^^SfL ^ 

' ezecuuon oi 

testatrix : the will, it was contested on the ground of fraud in it must be 
procuring it, was dated in 1785 : two of the subscribing wit- SI^^^i^** 
nesses were dead : the third was called : he proved. That the and iinequi* 
testatrix lived at Rumford in Essex : that he, the witness, to- J®^ ^" j- 
gether with an attorney and his clerk, who were the two other contested at 
witnesses, went down in the evening to Rumford; he stayed ^ ^^^l of 
for some time, and between eleven and twelve o'clock at night, when the sub- 
the witness was called in, the attorney and his clerk having *^l>™g ^i^ 
been in the room some time before, when he signed the will ; dead, evi- 
but he said that he never heard the testatrix speak; and that ^^^ maybe 
she held down her head, and looked heavy and stupid. chanwter. ^ 

Lord Eldon to the defendant's counsel. Do you recollect 
flie case of Doe ex dem. Parr. v. Hicksy at Winchester f Mr. 
Justice BuLLBR laid it down. That when a stranger to the 
fiunily claims under a devise, he would expect it to be done by r 005 1 
most clear and explicit evidence. As to the execution of the 
will^ I subscribe fully to that of Mr. Justice Bdller's doctrine: 
the witness to a will is to speak to a fact, that the testatrix was 
at the time of executing the will of sound disposing mind, 
memory, and understanding. Can a witness who never heard 
her speak pronounce on that ? And is it not evidence against 
her sanity that she appeared in a stupid and incapable state ? * I 

think it is. 
The counsel for the defendant relied, That as the will was 

contested at the end of fifteen years, when two of the subscrib- 
ing witnesses were dead, that they should be at liberty to prove 
that the witnesses were persons of character, and not likely to 
procafe such a wHI a? was imputed to have been imposed on 
the festtttrix* This was opposed by ihe plmtiff 's -couiiiseL 
* Lord 



»' • 
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1801 . Ijord Eldom siud, he should admit it ; and the evidence wa 

"' admitted to that effect. 

ex. dem. '^^ surviving witness^ who was called^ stated, That before 
Walker he went to Rumfordy the mother of the defendant, who was a 
Stepbxitsov. l^S&te^ called to inform him he was to go there* He said, 
^' That he must stop to get a clean shirt/' She replied, '^ Never 
mind, it will be better than a;shirt to you." He was proceed- 
ing to state that, after he returned, he was called in by her; 
and the circiunstance of a conversation respecting the execu- 
tion of the will. 
This was objected to. 

Lord Eldon held. That as she had directed the witness to 
[ 286 ] prepare to go to Rumford, for the purpose of attesting the will^ 
any conversation with her respecting the will> was evidence*. 
Verdict for the Plaintiff. 

Shepherd, Seijt. Best, Seijt. and Jervis for the Plaintiff. 
Vaughan, Seijt. Lens, Seijt. and Warren for the Defendant.. 



Woodward v. Larkincl 

In an action HHRESPASS for taking a ship. 

^?X -■• PleaofNotGuaty. 

sEeriff; it b The plamtiff, to prove the taking by the defendant, who 

d£ to^sTei *^"^ ^^ ^^'^ produced a bill of sale of the ship, &c. executed 
a bill of sale by the defendant to a purchaser under the Ji. fa. It recited 
f^^^^y the issuingof the writ in a cause of Barrow v. MConneU;^ that 
property in he had seized it under the writ, and so sold and transferred it.. 
question, rpj^jg ^^ relied on as proof of the trespass. 

wmcn recites / 

the writ, the For the defendant it was objected; That the only way to 

^^'^ ®^^, make the sheriff a trespasser, was by production of the writ^ 
property by And proof of the taking by his officer. 

him under it Lord Eldon ruled^ That as the circumstances were stated 

ia the bill of sale, he thougjbt that was the evidence of the 
trespass. 

To prove property in the pluntifl^ his counsel produced a 
copy of the ship's register from the custom-house> in which, 
the plaintiff's name appeared as owner. 

The defendant relied. That by Lord LioerpooVs act, the mers 
act of production of the register was not d itself evidence of 
the property, without the production of the bill of sale* 

Lord 
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Lord Eldon. The register states. That she was a British 1801. 

built ship, captured by the enemy j that the register was'de- 

8troyed i that she was sold to a neutral subject ; was then be- . Woouwabd 
come the property of a British subject, and registered then as Labking. 
•the sole property of ^oodti;ard and Tarrcis. Under these cir- If a ship's 
cumstances there is no bill of sale necessary ; it is purchased f^^Sl*^^ 
from a foreigner, and now, for the first time, became British tom-^iousey 
property : this, therefore, is as if the party who makes the re- ""f^i^ ^t 

Sll6 W8rS ft VC8" 

gister is the builder ; and is, I think, evidence of property suf- sel captured 
ficient to call on the defendant to explain in it. by the enemy, 

SOlCl to 8. IlGllw 

The defence was. That M^CormeU was the real owner, and tral subject 
Woodward the captaia: that APConnell wa9 possessed of the ^<ib^bimto 
grand bill of sale, by a purchase under a condemnation at ject, it h prima 
BuUaigne ; and that he had paid for the repairs, &c. and /^ evidence 
appointed Woodward as his captain. To prove this, the de- ^ P"^P®"y- 
fendant produced a French bill of sale of the ship, by which 
it w^ assigned to JMPConneU. This was proved to be done by 
a notarial act, under seal, which was produced, and a copy (^ 
the original act. 

This was objected to as not being evidence, it not being an 
examined copy, nor proved to be subscribed by the parties. 
It was proved, in answer. That the usage was to lodge the 
original instrument with the officer; and that the notary 
•made out a copy, which he delivered out, and which was the 
instrument produced. 

' * Lord Eldon sidd, it was sufficient evidence, the original To prove the 
being always retained, and a cepy only issued by a person hav- 25pby'a^* 
ing power by the law of France to authenticate the instrument. French bill of 

It appeared that it had been proposed to sell a part to JVood- ^®' ^^l^S^ 
trord; and he stated. That 600 i. was paid on that account; act,andacopy 

which the defendant admitted. ®^ ^P original 

act> IS evi- 
Lord Eldon. An equitable title will not be sufficient to dence. 

^tablish a property to mamtain this action. I take it to be [ *288 ] 
elear law, that his Migest/s subjects cannot buy ships cap- 
lured ; it is foimded in his allegiance not to aid his enemy : it 
is to md the enemy to buy captured property : notwithstanding 
the French condemnation, a person of this country cannot 
jrarchase such property, which belonged to a feUow-sub- 
ject : the property therefore still remains in the original owner, 
^m whom it was captured. 

. The possession of the master is the possession of the owner. To maintain 
If Jf GwweB originally purchased the ship, and it w«s pro^ S^Sp, 

posed 
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posed to let Woodward have a share, the legal interest never 
passed; it remained in ilf ^Cb»n«il; and the sums supposed to 
be paid, would not give him a legal title. The pOlicjF of Lord 
Ziverpoors act is to have an evidence of the real property; 
and to allow any other as an equitable interest defeats the 
policy. If the jury, therefore, believe that Woodward was 
acting as master, the action cannot be maintained. 

The jury found a verdict for the defendant. 

Leiw, Seijeant, Bailey, Serjeant, and LUtledale, for the 
Plwitiff. 

CockeU, Shepherd, Marshall, Best, Serjeant, and ^Espinasse 
for the Defendant. 



March 3d. 



Where a 
policy is on 
goods until 
safely landed, 
if a merchant 
takes thegoods 
out of the 
ship into his 
own lighter, 
the DO I icy is 
discharged; 
yjet it is not so 
if piit into 
puolic lighters 
reeister«l at 
Waterman's 
Hall, incase 
thefijoodsare 
lost from on 
board the 
lighter. 
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Hurry and Schneider v. Royal Exchange 

Assurance Company. 

fTVIlS was an action on a policy of insurance on the ship 
-^ Royalist, and goods on board, from Petersburgh to London, 
including risque of boats, beginning the adventure on the 
goods from the loading on board the said goods with boats at 
Petersburgh, and the ship at Cronstadt, to continue upon the 
ship untils he should arrive in Ldmdon, and moored twenty-four 
hours in safety; and upon the goods until discharged and safdy 
landed. 

The ship arrived in the river, and on the 9th of Julie the 
goods were taken out of the ship, and put into a lighter ; it 
was moored alongside the wharf. While the lighter lay there, 
it sunk and the goods were spoiled. 

It appeared further in evidence. That the plaintiffs, who 
were consignees of the goods employed, and paid the lighter- 
man into whose lighter the goods had been put ; but that the 
lighterman was a public lighterman and registered at Wiaier* 
maifs Hall, and not the private servant of tiie plaintiffs. No 
defiiult was imputed to the lighter; and it was also proved to 
be the constant usage of the Bussia merchants to tend their 
goods by means of those public registered lighters. 

The defendant's counsel, on this evidence, relied. That by 
the delivery of the goods out of the ship to the ligiiter^ 
employed by the assured, that the policy was at an end; 
and cited Sj^anow v. oimahers, 2 Stra. 1296j as expressly 
in points - - . . 

The 
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. The plaiptiff's counsel oontendcxl. That this was a loss 
covered by the policy. That the delivery to a lighter of the 
description of Uiat on which the goods were put on board, 
being a delivery acc<Hrding to the usage of the ti:ade ; did 
not discharge the underwriter until the goods were landed 
out of the lighter : But they chiefly relied on a case of Rucker 
Y. landon Assurance Oympany, which was tried at GuUdhaU 
before Mr. Justice Bullbr (Sittings after Easter Term 1784) ; 
in which it had been ruled by that Judge, That though a de* 
livery to a private lighter, employed by the consignees, dis- 
charged the underwriter from the time they were so taken on 
board, it was otherwise where the goods were delivered to a 
common and public lighter, entered regularly at Waterman's 
Hall. The delivery in the latter case could not be held to be 
a delivery to the consignee until they were landed. 
. Lord £i.noN. Thi& is a policy of insurance on ship and 
goods from Petersburgh to London; and the clause in the 
policy on which the question in this case arises is, *^ that the 
'^ policy shall continue on the ship until she is arrived in 
^^ London, and moored in good safety for twenty-four hours; 
^ and upon the goods and merchandise, until there discharged 
^^ and safely landed/' It appears in evidence, That the goods 
were taken from on board the ship after her safe arrival in the 
Thames, and lost before they were landed. As the policy is 
on the goods '^ until they are safely landed,'' I think is incum- 
bent on the underwriter to shew how he is discharged from 
this part of his express undertaking. 

The case of Sparrow v. Carruihers, was decided before Mr. 
Justice Lbb, who was a very great lawyer : he held the un- 
derwriter not to be liable until die goods were actually landed, 
by reason of the delivery before the landing to the consignee 
himself. He would not look to the custom or usage, where 
there was a written contract between the parties : I shall feel 
disposed to hold the same doctrine : but I adopt the same dis- 
tinction taken by Mr. Justice Bullbr, and the doctrine which 
he has laid down in the case cited. The ground of his deter- 
mination was. That if the merchant sends his own lighten, he 
takes the risque on himself; but if he sends a lighterman, 
registered at fVat€rman*s HaU, he is a persoQ to whom public 
credit is given; and he is not to be considered merely as the 
lighterman of die consignee, but die common lighterman of 
bodi parties. This doctrine^ I hold, not because the case 

before 
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before Mr. Justice Bdllbr was the last determinatten oh the 
subject, but because I think it is founded on grounds of law; 

As, therefore, the goods in question were put into pos- 
session of a public lighterman in the regular * course of dis- 
charging the cargoes of vessels in the trade on which this 
policy was underwritten, and the loss happened before the 
goods were landed, I anv of opinion, that the underwriters 
continued liable; and that the plaintiffs are entitled to 
recover. 

Verdict for the plaintiiis. 

Shepherd, Heywood, and Bmley, Serjeants^ and GUes, for the 
Haintiffs. 

Park, Lens, and Best, Serjeants, for the Defendant. 



In the next term this case was moved in the court of Com* 
mon Pleas, when the coiut agreed in opinion with the Lord 
Chief Justice. 



'e- 



INDEX 



INDEX. 



A. 



Accessary, 

IN an action for words, charging the 
plaintiff with having been accessary 
to a felony, which the defendant jus- 
tifies, it b competent to him to prove 
the principal felon guilty, though he 
may have been acquitted. Cook v. 
Field. Page 134 

So where a person is indicted as acces- 
sary to a felony, he may go into evi- 
dence to prove the principal felon 
innocent, though he may have been 
convicted. t6. 

Action. 

An action cannot be maintained for 
money which has been the object of 
a set-off in a former action between 
the same parties. HenneU v. Fair' 
lamb. 104 

But it may for any surplus above what 

was sufficient to cover the demand in 

the former action. t6. 

Vide Assumpsii, Baron and Feme, 

Carrier, Constable, Excise, Sailor, 

AdministraHon. 

The production of the letters of ^mi- 
nistration granted by the Ordinary, b 
not of itself sufficient to prove a party 
dead. Thomson v. Donaldson, 63 
Vide Bankrupt, 

Admission. 

The admission of one trustee will not 
bind his co-trustees. Davies r. Redge. 

101 

AUterwhere parties are personally liable. 
1^' lOS 

An ad>itrator may be called as a witness, 
to prove isicU admitted before him 
as arbitrator. Gregory v. Howard. 

113 
Adoertisemeni, vide Evidence, 
Vol. III. 



AduUery. 

In an action for crim. con. where a conv 
nivance to her elopement is imputed 
to the husband, he may call a witness 
to prove the representation made by 
the wife to her husband, of the place 
to which she was going previous to her 
elopement. Hoarer. Allen. Page 276 

Agent 

If a ship is put up at the Exchange and 
Lloyks Coffee-house by the broker as 
a general ship, warranted to sail with 
convoy, and hand-bi])s are put about 
to the same effect, this is such a re* 
presentation as will bind the principal. 
Runquist V. Ditchell., 04 

Annuity. 

Before a party can bring an action to re- 
cover the consideration money of an 
annuity, the securities must have 
been set aside by the court Richards 
V. Borrett. 103 

If to debt on the bond for securing an 
annuity, the grantee pleads that it is 
void for a defect in the memorial, 
under the statute 17 Geo. III. and the 
grantor submits to that plea, and 
enters a noli prosequi, the grantee may 
immediately maintain an action for 
mooey had and received. Easte v. 
Broomhead, 201 

Apprenticem 

In assumpsit for necessaries fomished 
to the defendants apprentice, the 
plaintiff must prove him to be legally 
an apprentice ; and if the indenture of 
apprenticeship has not been legally 
stamped, the pluntiff cannot recover 
on those counts so laid. Aldruige v. 
Ewson, ^ 188 

Arbitrator. 

Where a cause has been referred, and 
the arbitrator finds upon jiiq>ection of 

the 
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the plaintiff's own books and bis ex- to bail will not lie^ unless it appear 

amination that he had no cause of that the plaintiff knew that the real 

action, in an action for malicious demand was less than 10 /. and not 

prosecutioii, the arbitrator cannot be where it is for a disputed balance, 

called as a witness to prove those Jackton ▼. Burleigh. Page 34 
&cts. Habersham v. Ttoiff, Page 3S 

But an arbitrator may be called as a Banker. 
witness to prare fiu^ts admitted before 

him as arbitrator. Gregory v. Howard, To prove payment of a debt due by the 

113 defendant to the plaintiff, a baid^er^s 

Trustees, by submitting matters to ar- check drawn by the defendant on hiji 

bitration, do not thereby make them- banker, and which appeared to have 

sehres personally liable. Duties v. been received by the pUdntiff, is evi* 

Ridge. 101 dence to go to the jury of the pay- 

Aswmpsit. ™«»^- Eggy.Bamett. 196 

Where parties contract by deed, but the Bankrupt. 

defendant does not execute it, the * 

plaintiff may sue in (Mfttmpnf,notwith- In a joint action against two, if one 

standing the deed. Sutherland v. pleads bankruptcy, he shall not be 

Lishnam, 42 thereby made a witness for the other 

Assumpsit will not lie to recover back defendant. Raven v. Dunning el alt. 
money deposited for the purpose of 25 
being paid to a person, for his interest Where a bankrupt has surrendered with- 
in soticiting a pardon for a person in the forty-two days under his com- 
under sentence of death. Norman v. mission, and has submitted to hit 
Cole, 853 last examination, the commissioners 

Jttomey. ^y ^ °^ authority may enlaige 

^ the time for completmg his last exa- 

If an attorney brings an action against minaition, and he is protected thereby 

a client, and part of his demand is for from arrests during that interval. Da» 

money advanced to his client, and the vis v. Trotter, Esq. 40 

remainder is for business done, which So a bankrupt is protected in his ,at- 

required a bill to' be delivered, and tendance on the commissioners i^ a 

which has not been done, he shall not meeting for declaring a final divi- 

be allowed to divide his demand and dend liter his last examination has 

recover for the money advanced. been concluded, though only sum- 

Benton one Sfc. v. Gofcia, 149 moned verbally by the commissioners. 

Where an attorney has regularly de- Aiding y. Flower et ali. II7 
livered a bill signed, he may give in Where the wife of a bankrupt has ad- 
evidence a copy of his bill as de- ministered to her father, and become 
livered, without giving the defendant possessed as administratrix of effects 
notice to produce that delivered to to which she and infont brothers and 
him. Anderson Administrator, v. sisters are entitled, and the husband 
Ma^. 167 has continued the business of the 

An attorney's bill for business must be fother for their benefit, that is not 

left at his client's dwelling-house, if such a possession as shall be deemed 

notpersonally delivered; a delivery at an ordering and disposition within 

his counting-house is not sufficient thestatute 8 Uac. I. Vinery, CadeU. 

within the Stat. 8 Geo. II. c. 83. Hill 88 

one ifc. V. Humphrys, S54 If the husband of an Administratrix 

carry on the business of the intestate 

B.^ for the benefit of the intestate's chU- 

j2 .. dreiiyhemaybec6me abQnkritpft;'t6. 

JBiXUt/ OQ 

tod 
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and the plaintiff relies on the de- 
fendant having been a bankrupt before, 
it 18 sufficient proof of the first bank- 
ruptcy to produce the proceedings, and 
to shew that the defendant submitted 
to that cooimission. Gregory v. Mor- 
ton, Pag€ 195 

Where the assignees of a bankrupt (Tnma 
fide) possessed of a bill of exchange, 
by the payment by it of a debt due to 
the bankrupt's estate, which bill, in 
the course of n^odation has been in 
the possession of the bankrupt, and 
on the discounting of Which they took 
usurious interest, that shall not im- 
peach the assignee's title to it. Parr 
V. Eivuon el alt. 210 

Where a trader, having accepted a bill 
for the use of a third person, is in- 
duced by that person to pay the bill, 
after having informed him that he 
was insolvent, on the promise of such 
person to guarantee the payment of a 
composition to the trader's creditors^ 
and he afterwards becomes bankrupt, 
that payment is a fraudulent prefer- 
ence. SmgUlon et alt. v. Butler, 215 

A trader who has been declared a bank- 
rupt does not preclude himself from 
paying the validity of the commission 
in an action against the assigns, by 
having surrendered under the com- 
mission, and by having presented a 
petition to the chancellor to enlarge 
the time on his surrender. Mercer v. 
ffiie et aU. 216 

Where a commission of bankruptcy is 
regularly proved, it shall not be in 
the power of the bankrupt himself to 
defeat it by shewing a prior act of 
bankruptcy committed by hiu., but 
upon whidi no commission issued, ib, 

221 

A denial to a creditor, though the debtor 
afterwards sees him in the same day, 
is an act of bankruptcy. Wood et alt. 
auigneei of Pearce v. Thwaitet. 245 

If a bankrupt pleads his bankruptcy in 
bar, and the plaintiff relies on its hav- 
ing been obtained by fraud, by allow- 
ing persons to prove debts who were 
not bona fide creditors, snch persons 
are witnesses to prove the fraud. 
EdmmtWM V. Wekb. f64 



Baron and Feme. 

Though a husband is not bound to pro- 
vide for the children of his wife by 
a former husband, yet if he take them 
into his house, and they become part 
of his fieuaiily, he shall be deemed to 
stand loco parentis, and be liable on a 
contract made by his wife for their 
education. Stone v. Carr. Page 1 

Though the husband has lived abroad 
for many years, and the wife has been 
paid weekly a simi for her subsistence, 
and though she has appeared as a 
feme sole, and contracted as such, yet 
if the husband is living at the time of 
the action brought, no action can be 
maintained against the wife. Afc Na-^ 
mara v. Fisher. 18 

Where the defendant relies on a cover- 
ture as a defence to an action, it is 
not sufficient evidence that her hus- 
band was living at a particular time, 
to prove the muster of a ship from the 
Admiraltv in which a person of his 
name is round, without other evidence 
of his identity. Barber v. Hobnes. 

180 

The husband is not liable for necessaries 
furnished to his wife after a trades- 
man had notice from the husband 
that she had a separate subsistence ; 
but it is incumbent on the husband 
to shew that the tradesman had such 
notice. Rawlins v. Fandyke. 250 

If a husband living in a state of separa- 
tion from his wife, suffers his children 
to reside with their oAOther, he is 
liable for necessaries furnished to the 
chUdren, t6. 252 

A separate maintenance secured by deed 
executed by the husband and wife, 
but not by her trustee, is void } and 
such a separate maintenance is no 
answer to an action brought for 
necessaries furnished to her after hav- 
ing left her own house, thoogh she 
soudted to be recdved again by her 
husband. Ewers v. Button. 225 

Where a note is ffiven to a mairied wo- 
man to pay a debt contracted by her 
in the way of her separate trade, and 
she indorses it, the indorsee cannot 
recover) the plahitiff should dedmre 
on it as a note pavabk to the hnsband^ 
; 8t nd 
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and her indorsement might be good, hands ; it is inadmissible evidence 

on pronng that he allowed her to do that the drawer was not damnified 

80 in the way of trade. Barlow v. for the want of notice. Dennis v. 

Biihop. Page 266 Morris. Page 1&8 

Where a bill of exchange teas put into 

Bills qf Exchange. circulation by indorsement, though it 

wanted the words " or order," the in- 

It is no defence to an action on a bill of sertlon of those words by the drawer> 

exchange, that it was an^commoda- with the consent of the parties, does 

tion bill, and that fact known to the not make a new stamp necessary. 

pUintiflF. SmUhy,Knox. 46 Kershaw et alt. y. Cox. 246 

The holder of a biU of exchange m^y A draft on a banker cannot be post 

give a discharge to a party whose dated, though not intended to be used 

name is on the bill ; and such shall untU the day when it actually bears 

not operate as a discharge to one date, allien v. Keeves. 281 

liable prior in order to him. ib. 47 Vide Witness. 

AiUer, i£ given to one subsequently 

, ^^^' ^' BUI of Lading. 

If the holder of a bill of exchange ac- 

cept of ta security, or* give time to a Where there is a clause in a bill of 

party on the bill, it is a dischaige to a lading that the <;aigo shall be takien 

]iarty liable subsequent to him in or- out in a certain number of days, it 

der, but not to one liable prior in point means working days, not running 

of time. English v. Darley. 49 days. Cochran v. Retberg, 121 

Notice of the non-acceptance or non- 
payment of a bill of exchange is suf- BUI of Sale. 
ficiently given, if a letter informing „^ 

the party of it has been regularly sent Where a person purchases e;oods from 

by post. Kufh v. Weston. 54 ^^^ sheriflF, and takes a biU of sale 

To make a biU of exchange void for an ®^ ^^^^ ^^ ^®^ ^o™ * ^^ ^^ «ale 

alteration, it must be m a material voluntarily given by the debtor as a 

part, as in the sum, date, &c. Trtnm security, so &r that the purchaser 

T. Spearman. 57 ^®^ ^^^ ^^^ unmediate possession 

If the defendant sets up as a defence to ^^*^ ^^^ former bill of sale, but 

a biU of exchange, that it has been ™^* ^^' *^® ^*^**' ®^ ^ ^»^ ^ 

forged, and proves it to be so, it wiU fraudulent. Kiddy. Rawlinson. 52 
be a good answer for the plaintiff to 

shew that the defendant has paid Bond, 

other bills of the same pw-ty under j^ ^ bond by two, where the whole of 

Millar circumstances. Barber y. ^ ^o^^ jg^p^j by one, and he brings 

CrMigea. 60 tfMujfiMif for contribution against the 

After the dissolution of a partnership, oj^er. Query, Is assumpsit infra sex 
one of the persons who composed the ^nnos, a good plea ? Cole v. Saxh^. 
firm cannot put the partnership name o ^ ^^^ 
on any negotiable security, even Broker 
though such existed prior to the dis- 
solution, or was for the purpose of If a ship is put up at the Exchange, 
liquidating the partnership debts, and and LloytVs Coffee-house, by the bro* 
the party who so indorsed the bill ker, as a general ship, warranted to 
had authority to settle the partner- sail with convoy, and hand-hills are 
ship affiEurs. Abel v. Sutton. 108 circulated to the same effect^ this is 
Nothhig shall dispense with the want such a representation as will hind the 
pf notice to the drawer of the non- principal. Runqui$t v« Ditphell. 64 
pnyment of a bill of exchaogej but If a broker advances money,, and g^ves 
tb« circumstance of there bein^ no bis acceptuioe oa^e credU of goods. 
^ecb of the drawer in the drawee's lodged in his hands, the owner eaiinot 

demand 
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demand them without a full indem- 
nity; and giving his counter-accept- 
ances, or those of any other person, 
to the anoount of those given by the 
broker, and becoming payable at the 
same time, is not a sufficient indem- 
nity in law. Pultney, Bart. v. Key- 
flier. Page 182 

Building Act. 

The penalty given by the statute 14 
Geo, III. c. 7B. s. 67, is recoverable 
against the master-builder, where the 
regulations of the statute, and not 
against the proprietor of the premises. 
Meymoti v. Souikgate. 224 

C. 

OiUico Prtnfer^ 

"Where by the custom of the trade a 
caUico-printer is bound to take goods 
damilged in the printing, the mere 
circumstance of their beine damaged 
confers no such property m them as 
to authorize him to sell them, unless 
the owner has elected that he should 
take them. Laclouch v. Towle. 1 14 

Callioo-printers have a lien for a general 
lialance. ^Weldon v. tiould. ^68 

Carrier* 

Where goods are sent by a carrier, as 
directed by the consignee, the pro- 
perty is so out of the consignor, that 
be cannot maintain an action for them 
against the carrier if they are lost. 
Dawes v. Peck. 12 

If a carrier receives goods to be carried, 
he camiot retain the goods, and put 
the consignor of the goods upon proof 
of bis title to them. Laclouch v. 
Towle. 115 

How far a carrier is liable in the case of 
unavmdable accident, not coming 

' within . the description of accidents 
b^>pening from the act of God, or 
the King*s enemies. Proprietors of 
Trent Navigation v. Wood. 127 

Where it has been customary to insure 
,goods sent by a carrier, an omission 
to insure does not alter the liability 
of the carrier. iS, 

Vol. m. 



Character* 

In case for giving a false one, another 
person may be called to whom the 
defendant gave a false character as a 
witness. Beat v. Thatcher. Page 194 

Charter-Party. 

Where there is an exception in a char- 
ter-party of perils of the sea, a loss 
fiom the ship's running foul of an- 
other by misfortune is within the ex- 
ception, and is a loss by the perils of 
the sea. Builer ▼. Fuhir. et 

Vide BUI of Lading, Carrier. 



CWner. 

In an indictment charging a prisoner 
with uttering false coin, and having 
count^eit money in bis possession, 
the &ct of utienng should be dis- 
tinctly charged in the count for the 
f latter offence, and not by reference. 
Iter V. Kelly et alt. StS 

Consignor and Consignee. 

The consignor cannot maintain an ac- 
tion against the carrier who has lost 
goods sent by him according to the 
orders of the consignee. Dawes v. 
Peck. 12 

If goods abroad are put on board a ship 
chartered by the consignee, the con- 
signor cannot afterwards stop them 
tit transitu. Boethlinek v. Schneider. 

58 

Constable. 

Where a person is appointed constable, 
and he procures a substitute to serve 
for him who is sworn in at the leet, 
and approved of by the inhabitants, 
if he absconds, and does not serve, 
the principal is nevertheless dis- 
charged. Underhill v. Witts. 56 

The jm'isdiction of magistrates cannot 
be tried in an action against their 
officers; and if the officers have a 
warrant, whether it be ill^al or not, 
an action cannot be maintained aeainst 
them without a previous denu^ of a 
copy of it. Price ▼. Messenger. "96 

Aliter, if the acts complained of were 

not auiborized by the wanrant. - ib. 

S— X - "When 
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When the statute ^ Geo. HI. cl\ap. 44, 
orders that actions brought against 

' constables shall be commenced within 
six months after the ofience com- 
mitted, it eictends to cases only 
where the constable is acting under a 
warrant fit>m a justice of peace. Pos^ 
iteihwaUe ^w. Gibson and Slade.Page 226 

Conscience (Court of). 

In an action of debt on a judgment of 
the court of conscience in Londoti, 
the plaintiff must prove chat the de- 
fendant, when the judgment was ob- 
tained, was reaident within its juris- 
diction. Coore V. Kennedy. 280 

Contract. 

Where by a clause in the ship^s articles, 
the sailors are not to be entitled to 
thdr wages until the voyage was 
ended^ and that voyage was to a fo- 
reign port, if the master, for no good 
or legal reason, dismiss the seamen 
before the ship's arrival at such port, 
th^ may immediately maintain an 
action for their wages. Sigard v. JRo- 
berts. 71 

Vide Demise. 

Convicti4m. 

Where an act of parliament gives the 
form of conviction for any offence 
prohibited by the act, that form must 
be followed ; and a warrant granted 
in a conviction drawn up in any other 
form is illegal, and the justice and 
them acting under it are trespassers. 
Goss v. Jackson, Esq. and BushelL 198 

Copy-right. 

If an author makes very considerable 
additions to a work before printed, he 
obtains a copy-right in the addition, 
and can maintain an action for an 
infringement of it Carey v. Long- 

?73 

Corporation. 



cannot recover an ^ftion for da- 
mages against the members of the 
corporation who amoved him. by an 
act done in their corporate capacity, 
nor recover the costs of the man- 
damus. Airman v. Tappenden and 
others. Page 277 

_ I 

Custom-House. 
Vide Shqt. 

Caetomof TYade. 
Vide Callko-Printer. 

D. 

DecUmaiicn. 

Under a declaration against a Ughter- 
man in the common form for ncgli* 
^noe, the plaintiff cannot reoovec^ 
if it appear that the loss was not 
occasioned by the neglect of the 
common and ordinary duty cf the 
defendant WhaUey v. Wrayl 74 

Where there are several counts in a 
declaration for words, laying special 
damages in every count, the plaintiff 
will be entitled, if the words laid are 
in themscihres actionable, though he 
fiEul in proving the special damage. 
Cook V. Fteld, 134 

V'ldtDeed. 

DeedL 

Where parties contract by deed, but one 
does not execute, the other may sue 
in assumpsit, notwithstanding the 
deed. Sutherland v. Lishnan, 4^ 

It is not necessary that the subscribiag 
witness should see the obl^ee sign 
anfl seal the bond ; it is sufficient if 
that, after he has signed and sealed it» 
the witness is requested to put lus 
name to it in the presence of the 
obligee, and it is then stated that tkic 
obligor had executed it ; irnd if ^^ 
does so put his name to it, he is ^ 
good witness to prove the cxeciiti<^«>' 
Pack V. Mears. IT ^ 



Degree. 



A party who has been amoved from be- 
ing a member df a corporation, and 
who has been restored by mandamus^ A diploma under the seal of tfe niuver- 
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fiity of St. Andrew, is not of itself 
mimcient evidence to prove thjejparty 
a doctor of physic. Mcnies v. 7nom« 
ion. Page 4 

Demise. 

Where there is a demise of premises, 
and an entire rent reserved, if any 
part of the premises could not be le- 
gally demised, the whole demise is 
void. I>of e. d, Griffiihi v. Lloyd. 78 

Desertion. 
Vide Sailor. 

Distress. 

lo order to justify the landlord in seiz- 
ing as a distress, within thirty days> 
gpodg removed off the premises, the 
removal most have taken place after 
tha rent became due, and nave becm 
secret. fFaiton v. Mam. 15 

To support a jostiflcation for taking 
cattle at a distress damage faisant\ it 
must appear that the party mstraiaing 
bad actually got into the loom in quo 
before the cattle had got out oif it. 
Clement v. MUner, 95 



£. 

mectm^U 
ViAe Demise. 

Evidence. 

1V> prove a person a doctor of phytic, 
aooDKlfaig to an averment to that 
eflbct in pleadbig, it is not of itself 
' snflkdent evidence to produce a di- 
ploma under theseal or theunlverrity 
of St. Andrew. Moites. v. Thornton. 4 

To prove the laws of a foreign country, 
it must be done by documents pro* 
perly authenticated from that country, 
and not by paroL Boethlinck v. 
Sehuider. 58 

To prove a parUrdead^ the production of 
the letters of admimstration eranted 
bv the Ordinary, is not of itsdf auffi- 
CMnt evidence. Thompson y» Donald^ 
son. 63 



Where the character of the plaintiff or 
the defendant 6n the record is at« 
tempted to be impeached in the cross- 
examination of.Uie adversary's Wit^ 
nesses, if those witnesses deny the 
imputation intended to be conveyed, 
the party shall not be at liberty to go 
into evidence of his character. King 
Y. Francis. Page lia 

In an action on the case for seduction, 
peripiod serviiium amisU, the plaintiff 
is not confined to proof of loss of ser- 
vice only, but may go into evidence 
of the loss of comfort in the society 
of her child, and iiyunr to her feel- 
ings as a parent. Bedford v. M'Kowh 

119 

In an action of trespass against officers, 
the plaintiff cannot ^ mto evidence 
of any special damage arising from 
the acts complained of, if he has 
brought an action against the person 
who ffave the information winch is 
then depending. Price v. Meuenger. 

100 

Where an advertisement has been pub- 
licly circulated as coming from a par- 
ticular person, the publicity of such 
drenlation is evidence to fix him with 
BoHoe of its contents. Runquist v. 
DUchell. 64 

In case for giving a felse character, it is 
evidence against the defendant, that 
he reeommeiided the person trailed to 
another person, who was eil}led as a 
witness. Beai v. Tha^Ker. 134 

To prove paynient of a debt due by the 
deftendant to the plaintiff a banlcer's 
check drawn by the defendant on his 
banker, and winch appeared to have 
been received by the plaintiff, is evi- 
dence to go to the jury of the payment. 
Egg V. Bam^U, Gent. 196 

Where premises have been demised by 
an agreement in writing, but not on 
stamped paper, the plaintiff is bound 
to give the writing in evidence $ and 
if not stamped at Uie trial, the plain- 
tiff shall be nonsuited, and shall not 
be allowed to go to use and occti^ 
tion generally. Brewer v. Palmer.' 

813 

lliister-roU of a ship not evidence of 
itMdf of a particidar persoQ being 

. living. JtoW V. Holmes. 190 

Lbyd's books are evidence of a capture, 

not 
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not of notice of a losB to any person 
in particular ; but^ coupled with other 
evidence^ may go to the jury. Mel 
▼. PotU Page 242 

Vide Bill of Exchange, Apprentice, 
Bankrupt, Deed. 

Xn exdse officer is not liable to an action 
of trespass for breakili^ and entering 
a house to search for run goods, 
under a warrant from the com- 
missidnerSj though he may not find 
any. Cooper t. Booth, 135 

The cdmmissioners are to judge of the 
reasonableness of the suspicion ; and 
if they grant a warrant, it will be a 
justification to the officer. ih. 



T. 



iPhreign Country, 
Vide Evidence, 

Forgery, 

If the defendant sets up as a defence to 
an action on a bill that it is a forgery, 
and proves it to be so, it will be a 
good answer for the plaintiff to shew 
that the defendant has paid other biUs 
of the same ^mrty under similar cir- 
cumstances. Barber v. Gingell, 60 

A party in custody on a cha^e of for- 
gery of a bill of exchange, is a com* 
petent witness to prove pi^yment of it 
on an action brought 4o recover the 
amount of it. ^ t6. 

Frauds ("Statute of. J 

If a tradesman, having goods in his pos- 
session, on which he has a lien, parts 
with those g|p4i^ the promise of a 
thitdj^enon io pay the amount of his 
denmd, such promise is not within 
the statute of frauds. HmldUch v. 
JAfti^. S6 

AlMer who is in the habit tf deliver- 
ii^ printed hills of. parcels to which 
his name is specified, delivers one 

, conliiiiif% the quan^ and price of 

' the alicles, it is a good note in writ- 
iflg, within the statute of frauds, par*! 



ticularly if it is resorted to by a sub* 
sequent letter. Saunderson v. Jackum 
and Hanker, Page 180 



Freight. 



Vide Ship. 



Game. 



In an action of debt on the game-laws, 
the parish laid in the declaration is 
only for a venue; and the plaintiff 
may prove the defendant guilty at any 
other parish within the county. Clarke, 
Esq. v. Tayler. 216 

Gaoler. 

Where by the regulation of a prison, 
made by the magistrates, certidn rates 
are settled for lodging, &c. within the 
4)ri86n, the gaoler cannot take more 
than that sum } and if he does, he 
shall be liable to refund it, though he 
has paid it over to the magistrates to 
whom he accounts. Miwsr y. ArU^ 

231 



H. 



Habeas Corpus. 

Where a person is sent over fit>m Tre^ 
land, under a Warrant finom the Se«- 
cretaryof State for Ireland, charged 
with any offence, and is committiedto 
prison till he can be brought before a 
judge, and thewarrant isfeft with the 
gacder, it is such a commitment and 
warrant as the prisoner is entitled to 
a copy under the Habeai Covpus, after 
it has been demanded. SedUy v. 
Arboum, Executor otWeit, decoised. 

134 

Horse. 

To an action for the price of a hor8e> 
it is no defence that the warranty was 
untrue, if the defendant was shortly 
after the sale apprized of the defect of 
the warranty, and did not return the 
horse, but afterwards,' by ^the appli- 
cation bf medicines or oUierwise, has 
le8Be&e4 the value of the horse from 

what 
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what it was at the time of the sale. 
Curtis V. Uannay, Bart'. Pagt 82. 



I. 

Imprcfcements. 
Vide Rent 

Indictment* 

A party acquitted on an indictment with 
callijig witnesses, cannot nuintain an 
action for malicious prosecution, if 
the evidence was such as to cause the 
jury to hesitate on his acquittal 
Smith T. Macdonald, 7 

A party entitled to a share.of the penalty 
given by 21 Geo. HL c. 37> is a good 
witness on an indictment under the 
statute. 

On an indictment chaiging a party as 
bemg accessary to a fdony, where the 
principal felon has been convicted, it 
is competent for the defendant to 
shew that he was innocent. Co^k v. 
field. 134, 

Infant. 

The husband of the mother of children- 
by a former husband, may be made 
liable for their education, on a con- 
tract made by the wife, if they are 
taken under the roof of the second 
Iknsband, as a part of his fomily. 
Stone V. Carr. i 

Where the plaintiflf declares on a joint 
contract, and one defendant pleads ii^ 
foocy, the plaintiff cannot enter a nolle 
proiequi, and proceed against theother 
defoiuiant in the action, but must 
commence a new action against the 
adult diefondant done. (MndUr v. 
Parki et aU. fs 

And in such case, tiie infancy of one of 

' the contracting parties win be a good 

replication to a ptea in abatement, 

that both should be sued comme #em- 

hler. ih. 

Ifffancy. 

Wkere the cause of action accrued in 
Scoii4md, and infiuicy ptoaded, the 



defendant must shew that infancy in 
a legal defence to the demand, by 
proving the law of that country in 
that respect. Male y. Roberts l& 
If an iahakt make a new promide to pay 
on his coming of age, when he is able, 
proof of ostensible ability is sufficient 
for the plaintiff, unless contradicted 
by evidence by the defendant. CoU 
V. Saxby. Page 169 

Tnsohent. 

Where a composition*deed or mstm- 
ment is entered into by an insolvent 
with a clause, that 4f certain creditors 
do not sign the deed, it shall be null 
and void, if such creditors accept the 
composition on the security for the 
composition, though they do not ac- 
tually sign them, it is valid and good. 
Jolly et alt. Assignees of Norton y. 
Wallis. 203 

An agreement to accept a composition, 
where there is no assignment of the 
trader's effects^ is not an act cf bajok- 
ruptcy. lb. gj^^ 

Tnswance*. 

The slip of paper on which underwriters 
take down the risques they insure, is 
not such an instrument as an action 
eould be maintained upon. In order 
to enforce an undertddng <^ this 
nature, it-must be on a stamped policy. 
Rogers v. McCarthy. loff 

If a ship is warranted to sail with con- 
voy from the place of rendezvous, she 
must receive her sailing instructions 
at that place, or the warranty is not 
complied widL Anderson v. Pitcher. 

124 
Under the averment in the dedanitioa 
oaa policy of insuranccj^, <' That the 
party is interested to the whole 
amount of the money iasored,** an in«« 
terest in a part will enUtle him to re- 
ceive. Page V. Ery, 195 
Where by a memorandum of a policy, 
the underwriter was to a^fust the loss 
in three months alter notice, a direct 
notice £rom the assured is not re- 
quu«d^ if he has bad notice by other 
means. Abely.Poits. 249 
Upon the first notice of a total Vm% the 

asioreit 
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assured are bound to abandon ; but it 
must «ppeor that they had notice, as 
the* policy will not be vitiated. Abel 
. T. Potts. Page «44 

Where sickness of the master and crew 
is set up as an excuse for deviation, 
it is incumbent on the plaintiff to 
shew that proper medicines and ne- 
cessaries for the voyage were on 
boajnd, in a case where the nature of 
the voyage requires that there should 
be a surgeon on board. Woolf v. 
Clagget. «67 

Where a poUcy is on goods until saflely 
landed, tf a mierchant takes the goods 
out of the ship into his own lighter, 
the policy is dischaiged j yet it is not 
fiolf put into puUic %hten, registered 
at fratermaru* Hall, in case the goods 
are lost on board the lighter, titiiry 
and S^mader v. Royal Exchange Am^ 
turatiee Companif, 289 

Joint and SweraL 

Where there are three joint lessees, and, 
two of them assign Uieir interest to a 
third, but the landlord has not con- 
sented to accept his sole liability, the 
goods of the plaintiff bein^ put on the 
premises by permission of such third 
lessee, and distrained by the landlord 
for rent, and the plaintiff having paid 
the money, held that the three fessees 
were liable. Esall v. Partridge, 8 
Vide Infant, Bankrupt. 

JuriMctUm* 

The jurisdiction of magistrates cannot 
be tried in an action against their 
officers. ^ Price v. Meesenger. 96 

Justkei. 
Vide Conttable, JungdiOkm^ Ojfieers. 

Jtistykation. 

To support a justification fbr taldi^ 
cattle as a disfaness, damage faitmt, it 
must i^ipear that the party distraining 
had actually got into tlie hem m quo 
before the cattle distraned bad got 
otitolit. Ct^maity:MUner^ 95 

In an action for words imjNitii^ an 
oifoioe'of "which the party iw been 



acquitted, the defendant may justify 
and prove the plaintiff to have been 
guilty y notwithstanding such acquittaL 
England v. Bourke. Page 80 

So in an action for words, chai^ging the 
plaintiff with being accessary to a 
felony, where the principal felon has 
been acquitted, the ddfendant may 
prove that he was guilty. Cook v. 
Fkld. 134 

Landbrd amd Tenonl. 

Tenant on leaving prenuses which he 
has rented may take away JDuieh 
bams. Dean v. JlkUey* 11 

What fixtures he may remove at the ex- 
piration of his term. 13 

The landlord cannot justly seizing as a 
distress^ goods removed off the pre- 
mises, under stat 11. Geo, II. unleiB 
the removal has been secret^ and has 
taken thee prior to the rent being 
fration v. Mam. 



due. 



15 



Lease. 



In a lease of lands for which the lessor 
is bound to reserve the best rent that 
can be got at the time the lease is 
made, he must do so without any re- 
gard to a ^Mmer lease on whidi the 
rent had been fairly served or allowed, 
claimed on account of improvement 
made by the tenant* Doe ex dem. 
Griffiths v. Lloyd. 79 

The proprietor of a newspi^ier is an- 
swerable criuun^lly, aswdlaseivilfy, 
for a libd published in his paper, 
though he has nothing to do with the 
publication, and the whole is con- 
ducted by Ids senant. Rex v. Wmlter. 

il 

U€mce4 

Where alicenceto ^ve advanced wi^ea 
is obtained under the act for regu&t- 
ing the wages of eeamen in the Wesi 
/iidia trade, it must specify the 
aMoint of the ilhiges peratfltedtib'lpe 

giita. Rodgers v. liity. . 43 

Liem 
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If, by the custom and usage of trade, a 
party is entitled toa lien on goods for 
a general balance, and be gets pos- 
session of the goods of his debtor, be 
may hold them till satisfied his whole 
demand, though part bf it be barred 
by the statute of umitations. Spears 
Y. Hartley. Page 81 

If a tradesman having goods in his pos- 
session on which he has a lien, parts 
with those goods on the promise of a 
third person to pay the amount of his 
demand, such promise is not within 
the statute of frauds. BouldUch v. 
Milner. 86 

Where deeds respecting real property 
have been deposited as a security, it 
implies an intention of charging the 
real property, and gives the party 
with whom they are deposited a lien 
upon them. Richardt v. BorreU. 102 

Clallico printers have a lien for a raieral 
balance on eoods delivered to mem to 
print. Weldon v. Gould. 268 

Where callico goods are delivered to a 
person to have them printed, and such 
person delivers them to a callico 
printer for that purpose, to whom he 
is then indebted, the callico printer 
may hold these goods against the 
owner, by virtue of his lien. i6. 268 

Lighierman. 
Vide Dedaraikm* 

liniitaHaM (Statute qf.) 

Where money has been paid on account 
by two defendants, an acknowledg- 
ment by one within six years, shall 
prevent the stat. of limitations from 
attaching against the other. Clmrk 
▼• Bradshaw and Coghlan, 155 

If a defendant upon whom a demand is 
made, say. That he is protected by 
the. length of time the money has 
been due, it is an acknowledgment 

' of the debt, and shall charge him. ib, 

157 

Where the whole of a bond has been 

paid by one obligor, and he brings 

asmmpiii against his co-obligor for 

' ooBtnbutioo, query. Is non-^unaufsit 



mfra $ex annoi, a good pka; or is dot 
there the sam^ limitation to suit a 
demand as to the bond itself? Cole 
Executor of Cole v. 5ax6|f. Page 161 
Vide Lien. 



U. 



Magistrate. 

If goods which have been sdzed and 
brought to the magistrates* office, 
were afterwards restored as having 
been seized illegally, and the party 
cannot remove them without a per^ 
mit, it is the duty of the magistrate 
to procure such permit Prke ▼. 
Messenger. 100 

The jurisdiction cannot be tried in an 
action against their officers. ih» 

Vide Officer. 

MaUcious Prosecution. 

If a party is indicted for a felony, thou£^b 
he is acquitted without caUhig wit- 
nesses, he cannot maintain an action 
for malicious prosecution, if his ac- 
quittal was the result of deliberation, 
and the evidence sufficient to cause 
the jury to pause. Smith v. ilfac- 
donald. f 

An action will not lie for maliciously 
holding a man to bail, unless it ap- 
peared that the plaintiff knew tha( 
the debt was less than 10<., and not 
where it is for a disputed balance. 
Jackson ▼. Burleigh. 34 

Where a cause has been referred, and 
the arbitrator finds on the examina- 
tion of the plaintiff's own books, and 
on his evidence, that he had no cause 
of action, an action for maliciously 
holding the party to bail cannot be 
supported on the evidence of the ar- 
bitrator. Habershon v. Trobtf. 38 

In an action for malicious jNrosccution, 
in which the plaintiff charged Uie de- 
fendant with having iknposed on him 
the crime of felony, oy treason of 
which he was imprisoned, and on 
production of the mformation before 
the jnstice there is no^hiu^ of fe- 
* lony, though the wanrf^ Was to ilr- 
rest the defendant SatfUtAf, thfe evi- 
dence 
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deace does not support the declara- 
tion; and the plaintiff shall be non- 
suited. Leigh V. fVebb, Page 163 
If a party makes a complaint beifore a 
justice of peace, which the justice 
conceives to amount to felony, and 
issues his warrant accordingly to ar- 
rest the party compialned against, and 
the fdct does^ not amount to felony, 
no action for a malicious prosecution 
will lie agamst the party who made 
th^complaint. ib. 166t 

JtfarrJage.. 

In an action for breach of promise of 
marriage, when the defence is. That 
the plaintiff was a woman of bad 
diaracter, which a witness heard of 
her in the neighbourhood where she 
lived, is good evidence. Foulki v. 
iSeOway. 23a 

Master and Servants 

h servant who comes over from the 
Wett /ndtet^ where he has been a slave, 
and who continues in the service of 
his master without any agreement for 
ymg&h ^ not entitled to any, unless 
there has been an express promise. 
Alfred v. Marquis FUzjames 3 

A journeyman by whom goods have 
been ddivered, is a good . witness to 
prove the delivery without a release. 
Adams v. Davies. 48 

Where a person has dealt with a trades- 
man on credit, it is not sufficient to 
give notice to the servant that he 
meant to pay ready money in future ; 
it must be given to the master him- 
sdf. Gratland v. F\reeman. 85 

An action will not lie at the suit of the 
servant against his master for not giv- 
ing him acharacter. Carolv. Bird, 201 

Where the master of a £eunily is in the 
habit of paying ready money for arti- 
cles furnished in certain quantities to 
his family, if the tradesman suffers 
other goods of the same to be deli- 
vered without informing the master, 
and satisfying himself that they were 
for his use, when, in &ct, they were 
not, Uie master shall not be liable. 
Peorce v. Bogers. 114 

Vide BrQh^. 



^j. 



Jfewspaper. 

The proprietor of a newspaper is an* 
swerable criminally, as well as civilly,, 
for publishing a libel in his paper, 
even though the whole has been con- 
ducted by his servant,, and he has had 
no concern in it. Rex v. Walter, 

Page^h 

NoUe Prasequu 

Where a plaintiff declares on a joint 
contract, and one defendant pleads 
infancy, the pLEiihtiff cannot enter a 
nolle prosequi, and proceed against 
the adult defendant, but should com- 
mence an actioa against the adult 
only; and the in&ncy of the other 
will be a good replication to a plea, ia 
abatement. Chandler y.ParJcs^ 77 

Notice;^ - 

Notice of the non-payment or non-aiCK 
ceptance of a bill of exchange, is 
sufficiently given by putting a letter 
regularly into the post, containing 
such notice. Kufh v. Weston. 54b 
Vide Evidence, Master and SerwmL 



Officer. 

Officers are not liable for any injury 
done to property seized by them, after 
they have brought it to the office of 
the magistrates. Priee v. Messenger. 

In an action of trespass against officers 
for seizing goods and imprisoning 
plaintiff, he cannot go into evidence 
of any special damage, if lie baa 
brought an action against the person 
who gave the inibraiation on which 
the officers acted, and which is then 
depending, ib. \o\ 

la an action of debt, to recover the pe- 
nalties against a sheriff's officer, for 
taking more than is allowed by act 
of parliament in an arrest; if tlie 
plaintiff fiuls in proving his 
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at to entitle himself to the penalties, 
he ihav recover on the counts for 
money had and received* the overplus 
paid above what is allowed hj the 
statute. Lovell v. Simpion. Page 153 
If a master turns away a servant with- 
ool a previous notice or warning, the 
servant is entitled to a month*s wages . 
Biobmion v. Hendenom. 835 

Vide Coiutable, EoBOMe, Bepttry. 

Owneri. 
Vide Ship-Regiitrf^. 

P. 

Parisl^Officers. 

nuish-officers are bound to take care 
of casual poor ; and if a person not 
a parish-officer, takes care of a per- 
son coming under the description of 
casual poor, he may maintain an 
action agaoiBt the officers for the 
expenses incurred on the occasion. 
Simmond$ v. WUmoi. 91 

Parwn* . 

In d^ against a parson for non-resi« 
deuce, it is a good defence that, fiom 
the unhadthfolness of the place, ho 
could not reside there but at the 
risque of his Hfo. ScammM q. t. v. 
Wilkit 29 

An action cannot be maintained against 

a parson for not taking away his 

tythes, unless they have fa«en properly 

set out. Ifoyes v. mUett. Si 

Vide Tyihe$. 

Particular qf PUmHjjTi Demands 

If the plaintiff ddivers a particular of 
his demand under a judge's order, 
'* for goods sold and deli^md to the 
defenunt," he cannot g^ into evi- 
dence of a demand for goods of the 
plaintiff sent to him to be soldi as 
i^ical for the plahitiff, andfor which 
be has received the value, and recover 

. that value as money had and seed ved» 
HoUoMd ▼« Hopkmt. \6S 

Partn€T9 

Afler the dissolution of a partnership, 

• one of the penons who composed the 

finn^ cai^iot put the partnership on 



any n^otiaUe security, even-;diou§^ 
such existed prior to the disaointion 
of the partnership, and was for the 
purpose of liquidating the partnership 
debts. Jbel v. Sutton. Page 106 

Where there are several names com- 
posing a firm, but part are memorial 
only and not iatere^ed in the profits, 
in a declaration on a bond of indem- 
nity, to secure money advanced to a 
third person, and the breach states 
the money to be paid by the. partners 
only who are interested in the profits, 
it is good, though the money was 
paid on bills drawn on the firm com- 
posed of all the partners* Robert 
HarritoH, surviving partner of Tkoma$ 
Harriton v. FUzhetm^. 838 

Where a partnership has existed, but 
one of the partners has retired with- 
out notice having been given in (he 
Gazette, and the name of the firm b 
still preserved, a person dealmg with 
the firm after the dissolution, may still 
call upon all the original parties, un- 
less he had notice, or knew that one 
of them had retired.^ Parkm v. Car'- 
ruthert ei alt, 146 

Perik qf the Sea. 

Where there is an exception ina charter* 
• party of perils of the sear, a loss firom 
the ship running foul of another by 
misfortune, is within the excq>tk)n, 
and is a loss by perils of the sea. 
Sutler V. Fuher. $7 

Vide Carrier,- 

PleaSing. 

Under a declaration against a lighter- 
man m the common form for negli- 
gence, the plaintiff cannot recover, if 
U appear that the loss was not occa- 
sioned by a neglect of the conmum 
and ordinary duty of the defendant 
WhaUey v. Wtay. 74 

Where pasties contract by deed, but one 
does not execute it, the other may 
declare in atmmpeUt notwithstanding 
the deed. SutherkmdY.lMhum, 48 

In a joint action against two, where 
one pleads infimcy, the plainUff can- 
not enter a ao/le proftgat, and proceed 
against the other. Chamdkryf.Parke. 

And 
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Airf 9th&rmm ifcuiril AtftiHJimt onfly^ 
i|ttd he pUsadff in abilfnMini IkKLIbe 
oUier ahoiild be joined, tlie inlktiejrof 
the other win be n good replication to 
such plea. Chandierr.Patki.PageyS 

Poor. 

VUiA P^trlth-Offlcer. 



Thoogfa the pbintifTs connad may have 
set oat with only cUdmii^ the balance 
of a aettlcid account, if he fiuls in 
proving it, he shall not be precluded 
ntmi 0>ing into evidence to charge 
the dmndant with money had and 
received to the plaintiff's use. Mmrra^ 
V. Buiier. 105 

Where the character of the plabtiff or 
the defendant on the record is at- 
tempted to be impeached in the cross- 
examination of the adversaiy's wit- 
nesaes/ if those witnesses deny the 
Imputation intended to be conveyed, 
the party shall not be at liberty to go 
into evidence of his character. King 
. V. fWnictf. 116 

In an action on the case for seduction, 
per quod iervUmm omitii, the plaintiff 
IS not confined to proof of the loss of 
service onlyj he may go into evi- 
dence of the loss of coSifort in the 
society oi his child, and ii^ury to.his 
leeHngs as a pafent. Btdfird v. 
M'Kowl. 119 

PrtnctpaZ and Accessary* 

Vide Accessary. 

Promise* 

If the i^bintiff to a plea of inCeuicy re- 
plies a new promise after foil age, 
and the evidoice b of a promise to 
pay, " when the party is able,'* the 

« plahttiff must prove that the Mend- 
ant was of ability } but it is sufficient 
to give evidence of ability from osten- 
mme circumstances and sqppearances 
in the woi4d. Ode Executor of Cole 
V. Sa^ 159 

R. 

Where the owners of a ship belonging 



to an out-port have regularly coo* 
veyed away their interest, and the 
HwrtMcate cif registry has been entered 
with the proper offiafer of that port, 
and a copy transmitted to fhr i iitiiiu ^ 
housQ in London, an omission of the 
officer in lofidflffi to make the entry in 
the custom-house books tiliere, diall 
not sul^ect the parties as owners. 
Ratcf^M V. Meadows. Page 69 

Release. 

A journeyman by whom goods have 
been delivered, is a good witness to 
prove the delivery without a release. 
Adams v, Dtarii. 48 

AlUer, if it was customary to pay him 
for the goods. ib. 

Vide BUI of Exchange. 

Rent. 

The landlord cannot justify under stat. 
1 Geo, TL c 191, seizing goods re- 
moved off the premises as a distress 
for rent unless the removal has been 
secret, and has taken place after the 
rent became due. WaimmY. Maim. 15 
In alease of lands for which the lessor 
• is bound to reserve the best rent that 
can be got at the time th^ lease is 
made, he is bound to do ao without 
any regard to a former lease in which 
tlie rent might have been fiiirly re- 
servcsd, or to an allowance daimei on 
account of improvements made by the 
tenant. Doe e.d. GriJfUksyr. IJiofd.^79 



t. < 



SaUor. 

Where sailors have gone on shore on 
tiie ship's duty, and when the boat is 
about to return request permismon 
to remain on shore to get some vic- 
tuals, which is refesed, and the boat 
goes without them, if they aflerwarda 
go on board, and oier 'to return to 
their duty on beard tiie ship, it Is not 
desertion. Sigard v. Roberts. 71 

Where, by a dause in ship-articles, 
the saSiora are not to be entitled «p 
thdr wages imUHhe voyige is ended, 

. iio4ilMt'iH>yqgev«a6toikfiMraignpprtj, 

^ if 
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if the master^ fbr no good or legal 
cause dismiss a seaman before the 
the ship's arrival, he may immediately 
niftinfa"" an action for his wages, ib. 

Page 72 
If a master of a ship, by inhuman 
treatment, compds a sailor to quit a 
ship, it is not such a desertion as 
shoidd amount to a forfeiture of his 
daim for his wages for the royage 
performed. Limlaui v. Stephens. 5169 
Vide Ship. 

Sale. 

Hie conditions of sale by auction printed 
and pasted up under the auctioneer's 
box, where he dediures that the ccm- 
ditions are as usual, is sufficient no- 
tice to purchasers of > the eonditiooe. 
Mesnard v. Aidridge. Wl 

Set'<fff. 

An action cannot be mainHdned for a 
demand whidi was the object of set- 
off in a former action betwe^ the 
same parties. Hinme/v. fUiiamd. IM 

But may for the surplus bevond What 
was sufficient to saitisfy tine former 
demand. i&« 

Vide Banlerupi, BiU of Sale, Cfffleer. 



If the owners of a ship charter her out 

for a voyage, and the person to whom 

she is chartered let her to freight, 

* the owners are not liable. James y, 

Jmus. 97 

if m ship Is Cflpfttf^ in the codrae of 
her voyage, and afterwards recap- 
tured and arrives at the poit of her 
dMination, the tailors are entitled to 



fiat if a foreign seaman, captured on 
board an English Aip, enter into the 
service of the ^etiemy> though the 
ship be afterwards recaptured, and 
cpwuJBtB hsr toyage, h6 shall mi U 
maukd <# wnges. Mrfsinm v. MiUs. 

36 

If a ship is pot op al thdBxehangeand 
the Coge»heyse%y tte tfup'* bfoker^ 
as a general ship^ wamiMlto sail 



with convoy, and hand-biUs are put 
about to the same effect, this is such 
a representation as will bind the prin- 
cipaL Runqmst v. DiieheU. Page 64 

Where tha owners of a ship hrlonging 
to an out-port, havt regpularly con- 
veyed away their interest, and the 
certifk»te c^ registry has been entered 
with the proper officer of that port, 
and a copy transmitted to the custom - 
house in Londm, an omissioii of the 
officer in London to make the entry 
in their custom-house books then 
shall not subject them as owners. 
Ratcftford Y. Meadows. 69 

la an action for trospafs agaiaat the 
sheriff, it is sufficient evidence to 

. shew a biU of sale eacecuted by hhn, 
oi the property in question, which 
recites the writ, the taking, and the 
sale of the p rope r t y by him under it. 
Woodward y. Larkisg. 386 

If a ship's register, taken fitim the 
custom-house, recites, That^he was 
a vessd captured by the eaemy, soU 
to a naatnd subject, and by faitn to a 
BriMi sahjact, it is prima facie eviu 
deuce of property. ^, 887 

To prove the traaHbr of a ship by a 
pfench bill of sale, verified by a nota- 
rial act, and a copy of the original 
act, is evidence. i6. 888 

To maintain tr e s pa ss for taking a ship, 

an equitable title is suffident. ib, ib. 

Vide Charter^Partf, Lkenee, Saikr. 

Sionder. 

• 

Mb action is maiataaaable for words 
spoken by a party hi giving charge of 
another to an officer, or in prefonring 
a oomplaint before a ma gig li a te. 
Johmon v. JBraat. 38 

In an action for chaigiw ike |riaiatiff 
with a crime of which he baa been 
acquitted, the defendant may justify 
and prove the plaintiff to have been 
guilty, notwithstanding the acquittal. 
EntfUmd V. Boittk. 80 

b a dadafatton for wiords/ with flpeeial 
^eaaBgt in every county tha jpV^tiff 
wtn be edtiOed to a vMBct, thoogh 
ha proifes no special dami^, if tiie 
wdntoareintlMtiadiresaettonidble. 80 

8o in an hidictinaBil a^stesi a person, 
charging him as accessary to a Iddny, 

whoe 
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i where the princifml thief has been 

. oonvictedf the defendant is at liborty 
to prore him innocent ; and^ 

Mliere there is a jnstificatioh of words, 
aBioiintin|r to a charge of felony, and 
a verdict nir the defendant, the plain- 
tiff may be put on his trial for the 
felony upon 4hat finding, without the 

. intervention of a grand jury. Cook 
V. BM. Page 133 

Vide Acceadry, Newspaper. 

StCLtnp^ 

A memorandum on the back of a debt, 

altering some of the terms, does not 

require to be stamped. Heme et alt. 

Y. HaU. 237 

Vide Brewer and Palmer, title 

JBnttence, Insurance, 

Statutes* 

HeH. VUt2l ch. 13. JVm-^erideuce . ... 29 

Ja€. L 21 — 19. Bankn^ 88 

Cw9. IIL 21 — 37. Expmrtm^MachmeryeS 
.^— 37 — 73. fFut InJSa Trade 43 

Substitute. 
Vide Constable. 

• Surety. 

Where a party becomes security by 
bond for the payment of money ad- 
vanced to a thiird person, and by the 
conditions of the bond as to pay after 

' notice, if the party has left his house, 
it is sufficient for the obl^ee of the 
bond to make reasonable inqipries 
alter; and laches are not nnputable 
to him if he does so. Robert Harrison, 
surviving partner of rAomor Hormofi, 
▼. FUshenrff S40 

Surgeon. 

If a surgeon f^imishes a bill to his 
patient, and he leaves a blank for hi6 
charge of attendances, if the patient 
pays a certain sum on that account, 
as the surgeon madenospecific charge, 
he is bound by the sum so paid, and 
can recover no more. T - - Bat- 
ting . 



T. 



Trade. 

Vide CalGeo^Pnnier, BUI of Lad- 
ing. 

TVansitu (Stopping i$u) 

If goods abroad are jnit on board a ship, 
chartered by the consignee, the con- 
signor cannot afterwards stop them 

. tn transitu. Boehtlmck v. Sdineidet:. 

Page 59 

- TrespoMs. 

To support a justification in trespass 
for taking cattle damage faisant, 
it must appear that the person dis- 
training had' actually got into the 
loctu in quo before the cattle had go^t 
out of it, or the justification cannot 
be supported. Clanent v. MUner. 96 

la a joint action of trespass, the plain- 
tiff should go for one trespass done at 
the same time in which they were 
implicated ; and if it goes for a tres- 
pass done at a time when all were not 
present, he shall not afterwards be al-^ 
lowed to go for a time- when they 
were. Sedley v. Sutherland and 
others. S02. 

Vide Constaifle, Excise Officer. 

Ttustees. 

Trustees, by submitting matters to ar- 
bitration, do not thereby make themr 
selves personally liable. Davis ▼• 
Ridge. 102 

An admission by one trustee will not 
bind his co-trustees. t6«. 



lythee^. 

An action cannot be maintained against 
a parson for not taking away tythes, 
uidess thev have been properly set 
out Moyes y. fVUlett. 31 

TV ^ ♦-the rf • - *•' ^' * to be set out in 

ib. 
Variance. 
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Variance.^ 

tf the declaration on a special agree- 
ment, as the foundation of the plain- 
tiflTs action, that the defendant was 
by bis means enabled to receive a sum 
of money, and the evidence is that he 
was enabled to receive stock, it is a 
Jones V. Bnndlejf, 

Page 905 



W- 


• i* 




'I 


Warrant. 


I 



•wanance. 



U. 

Vnderwriter. 
'Wde Insurance, 

Use and Occupation. 

In assumpsit for use and occupation of 
npartments which the defendant bad 
quitted without giving notice, the 
plaintiff having put up a bill to let the 
apartment wUl not prevent his re- 
'^X)vering. Redpath v. Roberts. 225 

Usury. 

3T a party, who is liable on bills of ex- 
change, or other securities, upon 
which usurious interest has been taken, 
on being called upon for payment of 
the biUs or securities by a bona fide 
holder, and agrees to give a bond for 
the amount of these biDs or securities, 
"it is a good and legal security > 
and the obligor cannot set up tbe 
usury as a defence to an action on the 
bond. Cuthbert v. Haley. 22 

jilUer, of a particeps crtmtntf, who holds 
bills or notes usuriously taken ; he 
cannot by the substitution of another 
security recover the amount of the 
biUs or notes. ib. 

If a defendant undertakes to pay tha 
plaintiff the difference between taxed 
costs and costs out of pocket, in con- 
sideration of the plaintiff's giving him 
time for payment of a debt recovered 
and the costs, is not usury. Bamet 
V. Stene. .^ 209 

Vide Pars v. EUasan, title^BaiOr- 
rtq>t. 



If officers act under a warrant, an ac- 
tion cannot be maintained agahist 
them for any act done in the execu- 
tion of such warrant, without a pre- 
vious demand of it, whether the 
warrant be legal or illegal. Price. r^ 
Masenger, Page 96 

The general authority given by the 
appointment of constiKles and sur- 
veyors to the ShadweU police office, 
they cannot take a person into cnstody 
without a special warrant. R^ v. 
Lawson and others, 462 

Vide Excise-ojfficer, 

Warranty. 

If a ship be warranted to sail with con- 
voy feom the place of rendesBvous, she 
must receive her sailing orders at 
that place, or the warranty is noft 
comphed with. Andersan v. Pitcher. 

124 

It is no defence to an action for the 
price of a horse, that the warranty was 
untrue, if the defendant was apprized 
of the defect shortiy after the. sale, 
and did not return him, but by. the 

. application of medicines or otherwise 
has lessened the value of the horse 
from what it was at the time of sale, 
Curtis V. Hannajf, 82 

wm. 

Where a will is contested between the 
heir at law and a stranger, the execu- 
tion of it must be proved by the most 
clear and unequivocal evidence; but 
if contested at the end of some years, 
when the subscribing witnesses are 
dead, evidence may be called to their 
character. Doe e. d. Walker v. 5le- 
phensan. 5284 

Witness. 

In a joint action against two, one of 
whom pleads baurupUnr, that shall 
not make him a witness for the uther, 
Rmen ▼. Duninmg. ^2& 

Wherea cause has been referred, and 

the 



•^ 
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the arbitrator on Inspection of the 
plaintiff** books and his evidence^ 
finds that he Juf no cause of action^ 
the arbitrator cannot be called as a 

• witness to prove these &ct8 in an ac- 
tion for malicioos piosecation. Uq" 
bmakm v. Ttro^. Page 38 

But an arbitrator may be caOed as a 
-vi^taasi to proive fiicta admitted be- 
fbie bim aa arbitratpt. Qfegoff v. 
Hmard. 113 

A jomnefiMa by whom goods- have 
been delivered may be catted a^ a 

■ witaess to prove tlie delivery without 
a release, unless it has been customary 
to pay him for the goods. JdamiV. 

A party in prison, on a charge of forgery 
of a bill of exchange, is an admis- 
sible witness to prove payment of it, 
on an action brought to recover the 
' amount. Barber v. OingeU, Gt 

A party entitled to a share of the penalty 
given by il Geo. in. c. 37j may 



be a witness, on an indictment under 
thestatute. Rex v. TeAidale. Page 68 

A witness may use a book vrritten by 
himself, but hot from original, docu- 
ments, to enable him to state thia 
time when such entries wwe made : 
but not so as to make the entries 
evidence. Roigore v. M'Carikjf. 

108 

In an actk» for giviog a fiJae character, 
whereby the plai^iff has lost the 
talue of his goods, the person recom- 
mended having been a bankrupt, a 
creditor of the bankrupt is a good 
witness to prove the plaintiff's case. 
Burton v. Lloyd. fK>7 

It is not absolotdty necessary that a sub- 
scribing witness to a deed should see 
him sign it. Park v. Mean. I70 

A parishioner of the parish in which the 

oifonce was committed in an action 

on the game«law8, is a good witnesa 

to prove it. Clark y. Taahr. S14 

Vide" 
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ADDENDUM ET ERRATA. 

Page 22, in margin, line 20, for obHi^ee read Migmr 

34, line 1, dele to wudmiam 

9bg ' line 6, for ifii appear, read itwmii offear : and line 12^ 

after mu •fii^ read m' the Justification. 
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ARGUED AND RULED 



AT 



NISI PRIUS. 



CHELMSFORD LENT ASSIZES, 1801. 

CORAM HEATH, JUSTICE. 



Eabl, Qerk, v. Lewis. m^^,,, ,4^, 

npHIS was an issue, directed by the Court of Exchequer, to try Under an issue 

•*- the boundaries of the two adjoining parishes of High Ongar t^unLri ^ f 

and Stamford RiverSy iii the county of Essex. parish, papers 

The plaintiff produced in evidence^ a box of old papers, which ~u^ ^^^^ 
were represented to be papers and documents respecting the incumbent by 
parish and living of High Ongar. His counsel stated, That the ^. represen- 
plaintiff had become possessed of them as rector of the parish ; predecessor, 
they having been handed over to him from the representative of *• papers be. 
the last incumbent, Mr. HenskaWj as papers of tha^ description ; pamMound 
and were proceeding to read them in evidence. in the late in- 

This was objected to by the defendant's counsel, unless further possessionyare 
proof was given of their authenticity, and of the mode by which evidence. 
they had come to his jiands. 

Heath, Justice, said. Such evidence was necessary. 

The plaintiflTs counsel then called, as a witness, an attorney, [ 2 ] 
who said, That on the death of Mr. HensAaw^ the last incumbent, 
his papers had come into the hands of his son : that they were 
contmned in a box : that the son had first separated the private 
pi^rs belonging to himself, and had then handed over to the 
witness the papers then produced, as belonging to the parish ; 
and that they were the same papors which he had so received 
from Mr. Henshaa the younger, and delivered over to the plaini* 
til^ the present incumbent. 

Voi. IV. B He 



Sasl» CMit 



CASES AT NISI PRIUS, t 

|801« He was Asked> If Mr. Henshim. the younger was subpoeoaedy 

or in court) in order to be examined as to the fiu:ti lo which he 
had been giving evidence ? 
I«ivi8» This being answered in the negative, the defepdant's counsel 

objected: That the evidence given was insufficient to establish 
the authenticity of those papers, so as to render them admissible, 
unless Mr« Henshaw the younger was called: Thathc should be 
called, to give an account of the way in which they cgme into hi» 
hands : to prove that they were papers which had been in his 
father's possession, as incumbent of the parish ; and that they 
were then in the same state in which they had been found after 
his Cither's death. 

Heath, Justice, said. That he ^as of opinion they irei» 

admissible in the form offered, without calling Mn ffemham th($ 

younger: That the relationship in which.. Mr. Hensiaw. the 

younger stood to the last incumbent, sufficiently accounted for 

his possession ; and he was proved to have handed them over to 

[ 5 ] the attorney, who had been called : and that whenever papers 

were proved to have been handed over to an attorney, for the 

purpose of producing than in evidence,- it was the course always 

to admit them in evidence when produced by him : That as to 

any supposed alteration or addition that might have been made 

of them, — that was negatived by the witness, who said, They 

were in the same state in which he hod received them from Mr. 

Henshauo the younger. 

Bat a terrier or Among those papers so produced, was one describing the 

pTnsh, n^ bounds and limite of High Ongar parish. It was in the form 

si^ed by any of a map, or terrier of the parish ; but drawn in an qnartificial 

iwienT 0?"*^' "*»""^''> bearing the appearance of a rough delineation of the 

partsh^fE. limits of the parish, made by tlie parson, or some person on bis 

cers, 18 not account. The mctqs or bounds were set out with apparently 
admissibleevi- ^. ,. .i. i"^ 

dence of the suflicient accuracy ; but it was not sigiied by any person what- 

boundary of ^vcr, bearing any public character or oflScc in the parfsh. 

The plaintiff's counsel offered this in evidence, as an old terrier 
of the parish; and being found among other papers of unques- 
tioned authenticity, respecting the parish, in the possession of 
the late incumbent, as entitled to be received in evidence; and 

cited JStt/fer, N. P. g^S.* 

But 

• In BuIIer (N. P. 248,) it is laid down, That a terrier of glebe is not en- 
dcDce for the parson, unless signed by the parson, as wdl as the churdiwardens; 
nor even then, if they are of his nomination ; and even though signed by tfaeni# 
it.deserves litUe credit, unless signed by the substantial in habi t a n ts. Farodua) 

surveys 



CHELMSFORD LENT ASSIZES, 41 GEO. IIL 

Bat Mf. Justice Heath rejected the evidence, without hearing 
the defendant's counseC 

There was a verdict for the plaintiff 

Shepherd^ Seijt. Garrcm^ and Ttamer for the plaintiff 

Baii Seijt. and lldarryai for the defendant. 

surveys ztt regularly, in all cases, so signed; in which particiilar, die terrier 
prodtmed was defective. But in (his case die terrier produced was intended 
to bind the adjoining parish; which could not be; a survey made by one 
party, without the privity or consent of another, not being admissible evidence. 
Anati» 1 Stra. 95. 

Vid. et Pollard V. SeoU Peake^ N. P. Cases 18; where, to prove a place a 
public road, a copperplate map was produced ; wherein the place in qnestioa 
was described as a public road, and purporting to have been taken by the 
direction oE the churchwardens for the time ; which was generally receiTcd 
in the parish as authentic. Lord Ken yok ngected the evidence. 



1801. 
EkitL, Clerk, 

LKWI& 
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CASES 



ARGUED AND RULED 



AT NISI PRIUS, 



IN THE 



KINGS BENCH, 



EASTER TERM, 41 GEORGE III. 1801. 



THIRD SITTING IN TERM AT WESTMINSTER. 



Dob ex Dem. Matthewson v. Wrightman. 

Itisfiotnecet- fTpHIS was an action of ejectment, bronirht to recover the 
tice to quit "^ possession of certain premises in the parish of Si. Qiles in 

Sd to Ac ^^ ^^^' 

tenant in pes- The ejectment was by the lessor of the plaintiff against the 

^^""^^ h^ defendant, who was his tenant, he having given the defendant 
delivered to a notice to quit. 

him at the 'j^^ notice was given on the 29th oi September, and was in the 

propertimc. ^„ . , ® r ^ 

following words : 

[ 6 ] ** Take notice, that you quit possession of the rooms and 

** apartments which you now hold of me, on the 25th 

*< day of Marchf or the 8th day of April next ensuing. 

(Signed) <' E. Matthewson.'* 

There was no direction of this notice to the defendant ; but it 

was proved to have been served on the defendant on the 29th of 

September, 

A notice to Mingay^ for the defendant, objected to this notice^ as insuffi- 

?wo da ^^ ^ ^^^ ^ esitAXHe the plaintiff to recover : first. That as the object 

goody as on of it was to put an end to the tenancy, it should appear to be 
Old or New 

Ladtf'day b good, if aerved six moDthe before the day on which the teaaacy commenced. 

addressed 
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addressed to the defendant as the tenant by name ; whereas, this 1801. 

notice was addressed to nobody by name. 2dly, That as the' 

notice to quit must, by law, end with the term for which the g^ dm. 
tenant held, the notice ought to express the time accurately when Matthew- 
he was to do so : That here the notice was in the alternative, to . ^^ . 
quit either on the 25th of March^ or on the 8th of April. Wriqhtman. 

Lord Kenyon over-ruled both objections. As to the first, his 
Lordship said. That the notice to quit was, in point of form, 
good ; and that it was sufficient to shew that the defendant was 
the tenant to the lessor of the plainti£^ which was necessary in all 
cases of ejectment by a landlord against his tenant, and had been 
done here ; and that the service was on him in that character. ' 
And, as to the second objection, it was sufficient notice to the 
tenant to quit if he received it six months before the end of his 
tenanqr ; the notice here was intended to meet an holding com- [ 7 ] 
mencing either at Old or New Ladj/'day ; and at whichsoever 
day it actually commenced, the notice was calculated to meet it, 
being given on New Michaelmas-day^ and the demise being laid 
after the 8th of April. 

Mingay then contended, that it was incumbent on the lessor Ifthetnaot 
of the plaintiff to shew. That the defendant's . tenancy did com* d>*P«>M the ^ 

mence on one or other of thos^ days correspondent with the tetaancv cam- 
notice, nieiicedy'that 

Lord Kenyon. The lessor of the plaintiff is not bound to quit does not 
give any such evidence ; it is sufficient for him to prove his having correspond 
given six months' notice to quit, and that the ejectment has been baimbcnt" n 
brought after that time was expired : if he has mistaken the ^i^ to shew 
commencement of the defendant's tenancy, so tha(, his notice to ^t£^com^ 
quit is, for that reason, wrong, the onus of proving the true timq mencement of 
rf the commencement of the term lies on the defendant, who ^^^52^* 
thereby defeats the plaintiff of his right to recover. leraor. 

The defendant being unable to give any such evidence, the 
plaintiff had a verdict. 

Ccntley for the plaintiff. 

Mingay for the defendant. 



SITTINGS 
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1801. 



SITTINGS AFTER TERM. 



Maif i«h. Wade v. Beaslet. 

Where the A SSUMPSIT by the plaintiff against the defendant, as exe* 

SfpfidS's ^^ cntor of Gfroce Wz&, deceased: 

deinand was a The first count of the declaration was on a ^promissory note, 

SStriS^Xd, ^®^ '" *^® y^ ^^^^^ ®"^ 8*^^" ^y ^^^^ ^^^^ ^^ *® plaintiflt^ 
onitflbein^ The other counts were the common money ones. 

produced in ^he defendant pleaded several pleas, 

evidencey it ^ * 

wasimproper- In the course of the cause, the defendant had taken out a. 
imdoMSdnot *"™*"on8 for the particular of the plaintiff, and had obtained a 
be eifen in Judge^s order for the purpose. 

^^J^^ The particular given in by the plaintiff's attorney was, " That 

pjM coddbe the action was brought to recover the amount of a promissory 
^^ to HQtg foy 100/., given by Grace Wade in her life-time, and pay- 
Stoation in able to the plaintiff with interest.'' 

evid^cc, he * The note, when produced, appeared to have been given on an 
cliid0dlwUs improper stamp; but the plaintiff gave evid^ice of a loan of 
IMitt^cnlar. money to the amount of the note, which was the connderation of 
L ^ -I it, and there rested his case. 

Garraa>9 for the defendant, objected : That the plaintiff was 
not entitled to recover on this evidence. He irelied on the par- 
ticular given in under the Judge's order, which stated the plain- 
> . tiff's cause of Action to be a note of hand, and contended that he 

. Vas bound by that particular ; and having failed in evidence of 
that, he could not resort to another cause of action, and so take 

' : the defendant by surprise. 

. .., . Erskine e contra contended. That to hold the law to be so^ 
Ififould be to make the particular an instrument <^ frauds which 
was meant to facilitate the proceeding in the cause : That it had 
been decided at Msf PrtW by Lord Kenyon, that, where an 
instrument was found to have an improper stamp, 'when ofiered 
[ 9 ] in evidence, the party could go into evidence of the consideration 
for which the instrument was given : That, in fiict, the plaintiff's 
cause of action was the same as stated in the particular, since the 
sum proved to bave been lent by the plaintiff to the testatrix, was 
the consideration for the note mentioned in the particular of the 
' plaintiff's demand. 

Lord 



/ 

/ 
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. Lord Ken YON. Where an instrument produced in evidence 180|« 

has been found to be improperly stamped, I have admitted evi- 

dence of the consideration ; and I should do so here, if the ^^^ 

plaintiff had not precluded himself by his particular. The par- Bbaslbt. 
ticular is to apprize the opposite party of what he is to come 
prepared to try; and the plaintiff, who gives it, must be bound 
by it, or particulars* are of no use. I would assist the plaintiff 
if I could ; but the defendant having come prepared to meet one 
dcmnnd, must not be called upon to meet another. 
' The plaintiff was Aonsuited. ' 

Erskine and Espinasse for the plaintiff. 

Gatran for the defendant. 



•• • - • • • • . ' ' 

Cary at alt. Executdrs of Greatorex v. Gerrish. 
. . ■ ■ • « 

\ SSUM PSIT by the plaintiffs as exocators for money lent to jt jg not evi- 
-^ the defendant by the testator in his life-time. dence ohta^ 

' FktL otnoT^assumpsit. ban of mottey 

The testator had died in the year 1798. ' by pbintif ta 

"'' '^Iti^as proved that, in his life-time, he had kept cash at the p^ei^the 
*' kogte of H^ht and Co. who were bankers, and who had also ddf»daotre« 
" ' be^'bonfkers to the defendant since the testator's death ; so that ^^ji^^ 
the person of the defendant was well known at die banking-house chedc drawn 
• to'the clerks employed there. ti&'on ms* 

'''• Tb establish the loan of the money by the testator to the der baaken, and 
''-feiidant, the plaintiff then produced a drtift drawn by Greatorex KTb^iSmie 
'*' thetestator, in his-life-time, on Wright and. Co. his bankers, in outofmoney 
the month oi February 1797, payable to the defendant; and it ^J^Jf^ 
*WQ» proved by a clerk in the bankirig-house, that that draft had the bank, 
been paid to Gerrish the defendant, out of money of the testator,. [ *10 ] 
at that time in their hands. 

Per Lord Kenyon. This is no evidence to establish a debt. 
No- evidence is oflered of the circumstances under which the 
draft was given ; it might be in payment of a debt due by the* 
testator; or the defendant might have given casih for it lit the 
time. From the circumstance of the defendant's name being* 
used in the body of the draft, no inference can be drawn ; it is. 
perfectly arbitrary what name is used in drawing a draft on a 
banker ; a man uses the name which first occurs to him : if the^ 
pUuntiff had shewn^my money trantacdonB between the defendant; 
and the testator^ from whence a bNOi ooold be inferred, or any' 

application 
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■ 

1801 . application by tlie defendant to borrow money at the time^— ^hat, 

coupled with the giving of the draft, might be evidence to go to tht 

add others, J^'T ' ^"^ standing a naked transaction, as this does, ^it b not evi« 
£xecutor8 of dence ; and the plaintiff must be nonsuited. 
GaEATOREx, Garraw and Espinasse for the plaintiff. 
Gerrish. Mif^ay for the defendant. 
I *11 ] • 



Pridayf TuRNER V. HuLME. 

May sid. 

Ifthepayeeof ^T^HIS wasen action on a joint. and several promissory note^ 

a note, given X Plea of the general issue. 

conskiOTSon' Th^ defence intended to have been relied on was, that the note 

arrests the ma- was given for a usurious consideration, under the following cir- 

ker, and to . . 

pro^hisU. cumstances: • 

beration, a A person of the name of Banks had applied to the plaintiff for 

^«Sc ^ ^ *® '^^^ ^^ ^^^^" ^® refused to advance the money, unksa 
naker of the . Banks would take Ul. part of the money, in goods* Banks coU' 
■Dte ft^^^*^ sented to this ; but, when be was to receive the money, Titmery 
amount oip the the plaintiff, told him, that he would give him the whole of the 
^^^'^ ^^* 100/. in money, but that he, Banks^ must give a note for 25/. 
fected the first for the goods. This Banks did, and also gave a note for 100/^ 

none, caonot which he received : but the i^oods were never delivered :— ithe 

be «t up as a i. i ^ .. i • ^ 

defence to the whole transaction being to cover usury. 

second. Banks being afterwards taken into custody mider an execu- 

tion, on a judgment at the suit of another person in the C!om« 
mon Pleas, Turner^ the plaintiff, lodged a detainer against him 
[12] on the 100/. note. The execution and judgment were afterwards 

' ^ -set aside; but Banks being detained by reason of Tumer^% debt, 

Htdme (the defendant in the present action) called upon Turner^ 
and represented to him, that he could not recover on the QQte,. 
the consideration being usurious ; but Turner refused to liberate 
Banks, unless he (Htdme) and another friend of Bank^% would 
join in a note to the amount of Bank^s debt, which they con- 
sented to do, and this was the note on which the present action 
was brought. 

Garrowy for the defendant, contended, That the plaintiff should 
be nonsuited : That the consideration for the note for which the 
present action ^as brought was the former note, which had beep, 
givtti on a consideration clearly usurious, and particularly as the. 
noi^ remained in the hand^ of the u^urerj who bad ^Qtipe nt the* 

time 
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lime from HulmCf the defendant, that the original note was voi^ 1*801. 
for that account. ■ 

But Lord Kenyon, on this being so opened, intimated his Turner 
dear opinion to the contrary : be said, that Banis, when the first Hulme. 
note had been put in suit by Turner against him, should have 
resisted and defended himself on the ground of usury ; but that 
the consideration of that note could not be questioned in the pre* 
sent action, unless it could be shewn that this was a colourable 
shift to evade the statute against usury, devised when the money 
was originally lent, and the first note granted. 

Gibbs and Gaselee for the plaintiff. 

Qarrow and Burrough for the defendant 



Batne v^ Stone^ Executor of Stone. r is 1 

A SSUMPSIT for money had and received by the testator to if one of two 
-^^^ the use of the plaintiff, under the following circumstances : parties to a 

Bayne (the plaintiff) and Stone (the testator) had taken a war- ^^i,^ J^ 
rant of attorney to confess a jud^ent for SOO/. firom a person of oetvea the 
the name of Hampson and his brother, for a joint debt due to ^^ ^^^STis 
Bayne and Stone. sued by tbe. 

The brothier, who was the security, had paid to Sione^ in his ^^^^^^ 
life-time^ 127/. the half of which belonged to the plaintiff and to maypioretfae 
recover which the present action was brought cmnnnstaaccs 

The brother was called as a witness on the part of the plaintifl^ ^^ the. pay* 
and to prove the payment of this money. meat of the 

The Aiiomey-General* objected : That, as this debt arose under ^^'pn>." 
a written security, it should be produced and regularly proved ; duction of the 
as, otherwise, who the parties were to the warrant of attorney as ^^^^ 
well as the sum secured by it, would be proved by parole evi- 
dence, which could not be lefi;ally done. 

But it was ruled by Lord Kenyon, That, although the secu« 
ri^ was the foundation of the action, the immediate cause of ac- 
tion was money paid to the defendant's testator, which the party 
who had been the debtor might come to prove that he had paid 
to the party sued, without production of the security. 

Verdict tor the plaintiff. [ H ] 

' Qarram and Lowes for the plaintiff. 

T^e Attomey^General and Gaselee for the defendant. 

* In the Vacation pnceding dib Ttnx^ Edward Law» Esq. was appointed 
iotinrnef -Oenend, and the Hen. Spcnc^ Fdxifal, Solic^^ ^ 

8 Edmonson 
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Edmonson q. t v. Davw one, ^. 

If an attbrftey ^rpiHIS was on action of debt, qui tam^ brought to recover from 
dup S^thMk *® defentlrfnt several penalties given by stat. 37 Geo. ch. 9; 

other, and «ect. SO, for practising as an attorney, without having entered bis 
they carry on ^rUficate. ^ 

their business ,..!,« . rr^. • i i . . ; « • « 

together, and ^The piaintiiT proved, That a suit had been instituted by the 

their joint assignees of Webby 9l bankrupt, against the preseiit plaintifl^ and 
on their pa- shewed the several steps of suing out the writ, declaration, &c. 
pert in causes all of which were done under the name of Davis and Plaiskd, 
either of them -D^* being the present defendant ; and the names of Davis and 
it liable to the Plaisted were on all the papers and notices in the cause. 
§v?^ii^7^t?M. Erskintf for the defendant, cited the words of tlie statute, sect 
ni.forpnrc- SO.; by it, it was enacted. That if any solicitor or attorney 
toracv^S'^ should, for or in expectation of fee or reward^ do any act wittiout 
^ out enterii^ obtaining a certificate, and without entering the some in one of 
^^^^ the courts, he should forfeit the sum of 50/. 
Dotappear. He then contended, That, to bring the defendant within the* 

^fL^iSi^ • -penalty of thef act, he must net wth a view to profit or reward ; 
pdditdrid- ' and that thedeckration^averred» for that reason, that the defend- 
yfi^gp^m rmm jjd i\^Q business " for fee or reward." He then stated, thai 
iDftinwhifih >. tbe facts of the case were, that Davis^ the defendant, carried on 
theactioain i i (business in partnership with Plaisted; that, by the terms of the 
Irigi^t. "' pitrtnership, Plaisted was to have to himself the profits of all the 

' . «/^ -1 business which arose from his own connexions: That the aedon 

I 1 5 I 
. *' j'fer the proceedings in which, by the defendant, the present action 

^was founded, was commenced and prosecuted by Plaisted for his 
' benefit only; and that the defendant derived no manner of ad- 
vantage from it whatever. 

" ' ' 'Which facts were-proved by Plaisted. 

' Itord Kekyon. This is no answer to the present action: I, 
Cannot legislate, 'but must take tiie law as it is written for me» 
It is a hard action ; but I cannot say that the defendant had no-, 

' thing to do with the original action. The cause is conducted by. 
Davis and Plaisted ; tlieir names are to all the proceedings ; the 
business going through their office is ascribable to both : it is the 
business of tlie office, and both would be liable to an action for 
negligence. It is said, that Davis has no interest in the suit car- 
ried on by WMf% assignees, but that the whole bdonged to 
Plaisted. He may have no immediate benefit from this suit ; bat 

may 
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mny he not have benefit from it in another way, from sdme othe^ li^« 
arrangement in the partnership? But he ha» held himself out to '' ' ' ' " ^ 
the world a» the attorney in the cause, and I think he must be ^^^^ 
deemed so. Vi^. . 

There are counts in the declaration for penalties, for wrong erne "S ' 
steps taken in the cause. It seems to be an hacrsh construction of r 16 1 
the statute to allow a penalty for every step taken in the causey 
but I do not mean to be bound by this as an opinion that the? 
plaintiff is not entitled to recover more thao one penalty. 

The jury found a verdict for one penalty. 

Gibbs and Lawes for the pIainti£L 

Erskine and Garrcno for the defendant. 



Wyndham, Esq. v. Lord Wycombe; 

^^HIS was an action for criminal conversation with the pl8i|i<^ If a married 

* tiff's wife. ; T'^'^T^i 

- ..... i ^^ society of 

. The adultery was proved to have takcnplacein the year. 1.795, his wife, and 

at which time the plaintiff was |he British envoy at FUfi-efifif. . > ^^^^ZhT^ 

Tiic defence relied on for the defendant was. the opeU jond i)o- women, in the 

torious infidelity of the plaintiff to his wif& and ^ total nesleolof apparentorac 
I * . nn. *. u» II ♦ • -^t Z ^ tice of adulte- 

her society : 1 hat his gallantnes with other women were open, ry, he can 

public, and undisguised : That he had att^tched himself to a bdy h<^g ^^. ^^* 
at Florence of the nanie of Madame Bariioli ,• appeared with her anoth^fbr 
constantly in public, and at the opera when his wife was absent : criminal con« 
That Madame BartioU was esteemed a woman of . loose priuci- ^Jj^hU^rife*- 
pies, and that little doubt was entertained of aa intrigue aubsist- 
ing between them ; and that he took.no pains to disguise ^ hi»*at<- ' 

tacbment to her ; shewing her, those attentions in the preseiu^ of ' { 17 3 ■ 
Mrs. Wyndhamf his wife. .',;.. 

This was opened by GarroWf of. counsel for- the defendant; 
and, in the course of his address to the jury, he stated,. That if 
the facta stated were substantiated by evidence, he relied on the 
law as delivered by Lord Ken yon in the case of Shiri v. tie Mar-^ 
quU ofBlandfordj which had been tried at the sittings after the 
preceding term, as furnishing a complete answer to this action. 
In that case his Lordship had ruled, *^ Thatt though in an ac-. -- ^ 
tion for criminal conversation with the plaintiff's wii^ the.gal«« 
lantries of the husband before marriage co^ld not bo bnought 
into question, or given in evidence^ because the wife had married 
a rake with notice, and mieht have done so with a view to.cedaink 

him ; 
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Imfi; H, bowrrer, after iimrm^, the husband openly nohted all 
ihott mlet oToondiict whidi deoencj reqnired, and aflbcdon ex- 
actedofbim; if be opeolypnK;tuedb» gallantries witboot regard 
to bii wife, and violated tbe marriage-bed, so as to create diif^nsC 
or tnibiqi|riness in bis wife; tbat sodi a booband coaM not come 
into aooort of jnatSce fin- dmnages, or complain of the loas erf* the 
society ofa wife which he nerer courted or enjoyed; and that, of 
eoDne^ snch conduct on the part of the hnslMmd went to the 
ground of the action. 

Lord Kehyon assented to the statement, and said, be bad so 
ruM m the ca§e of Shirt V. Marquis of Blandfard } andtbatsnch 
was his opinion in point of law. 

In the course of the evidence^ it appeared that (he gallantries 
c^the plaintiff bad been while he resided in Florence^ (q>en, un- 
disguised, and notorious : That he bad publicly appeared with 
Madame Bartioli as a mistress : That be had also taken a bouse 
finr a Madame Marij which he had fiimisbed, and had notorious^ 
kept her as a mistress. 

The Attomey^General^ who led fi>r the plaintl£^ on this evi- 
dence being given, consented to be nonsuited. 

The Attomey^General^ Erskine^ and Trippy for the plaintiff. 

OarraWf Qibbs^ and Jch/U^ for the defendant. 
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CoMPTON V. Chandless ohc, &c. 

nnHIS was an action on the case, against the defendant, charg- 
-^ ing him, as attorney for the plaintiff, with negligence. 

The negligence imputed to him by tbe declaration was, That 
an annuity having been granted to the plaintiff, he had been em- 
ployed as bis attorney, to prepare the securities, and to enrol the 
memorial. It then charged, That he had so negligently and im- 
properly caused the memorial to be enrolled, that, by reason of a 
defect in such memorial, the securities had been set aside by rule 
of court, and the pbuntiff had lost the benefit of his annuity and 
the money paid for the same. 

Tha defbidant pleaded, 1st, not guilty; and, secondly. The 
Statuteof Limitations, that the cause of action did not accrue with- 
in six years. 

The plamtiff had assigned the annuity to one KhrlAy. Tbe 
annuity bad been set aside ; and Khrtty bad brought an actkan 
ifpdiwt die plaintiff for the eonsideratioii money, wbidi he bad 

recovered 
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recovered back. This had tak^n place within six years. The ISiOh 

annuity had been granted the 20th of November 1787. 

The plaintiff's counsel produced fix)m the office the original ^^^^•^™n 
memorial, as pr^ared by the defendant. This it was proved Crandlbss 
was copied on a roll, but it was not proved to be examined. They ^^^ ^^* 
also produced an examined copy from the.officef of the origfaial 
memorial. 

Gf Ms, for the defendant, objected : That this did not prove the 
averment in the declaration, which stated, ^* that the defendant 
had caused a memorial to be enrolled :" if the parchment pro- 
duced had issued from the office, or was an examined copy, it 
would be good ; but this was neither. 

Per Lord Ken yon. I think this evidence sufficient; at least 
I shall not stop the cause for it. In the case of conveyances by 
bargain and sale enrolledf I never knew the enrollment proved ; 
the deed is produced, with the enrollment indorsed, and that has 
been held to be sufficient : this Is to the san^e effect. 

The declaration stated, among the other securities which had 
been set aside, a warrant of attorney from the grantor to the 
plaintiff, who was the grantee of the annuity. 

The plaintiff proved an office-copy of the judgment, signed 
under the warrant of attorney, and the rule of court by which the 
deed bond and warrant of attorney were set aside; but the warrant [ 20 ] 
of attorney jvas not produced. 

It was objected by Gibbsj that it was necessary to be produced, 
as being set out in the declaration. 

It was answered by Garrcm^^ fixr the plaintiff That as againi^ 
the pliuntiff this evidence was sufficient, he bdng the attorney to 
whom the warrant of attorney was delivwed, for the purpose of 
entering up the judgment, and the rule stating that it had been 
set aside, was sufficient evidence of its existence. 

Lord Kemyon intimating that he thought it necessary^ Gor- 
rtm said. The defendant had notice to produce it^ which Loxd 
Kekyon said would do. 

The notice was produced and read, and it was to produoe bills 
of costs and copies of securities. 

Lord Kenyon said, he was clearly of opinion^ that the wanrant 
of attorney ought to have been produced ; it was a material aver- . 
ment in the declaration, which it was necessary to proves and that 
neitherthemlenornoticesuppliedit; the plaintiff should therefore 
be called. As to the plea of the Statute of Limitations, his Lordship 
be bad not made up hb mind on it, but the ntdination of his 

opinion 
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1801. -opinion was, chat the plea was insafficient; That in the case of 
""""" an action of trover, if goods are left in the hands of anodier, the 
.CoBCPTOv 3^^|g Qf XJmitations does not lie^n to run from the time of de- 
ChAudlebs livery, but from that of the demand and refusal. 
.^' *5- Garr&w and Qm^n for the plaintiff. . . , 

. Gibbs and Wigly for the defendant. 
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jgar itt. Johnson v. Gilson. 

Undttja notice a SSUMPSIT on a policy of insurance on the ship Superb^ on 
kt^^hichis "^^ a voyage from Zrwiow to Clarferfcwii. 
produ^ said "Xlie defendant had given the plaintiff notice to produce a letter, 
hcorm other '^ ^'^^ called for at the trial, and produced and read. It mei»> 
pq)en, those tioned, among other thuigs, that it covered several - papfsn cq« 
Sy'^^SJ «««*d in it. 

evideace, uo- ' Tliese papers Were produced, together with the letter \ wd the 

i^rre^toUi P''^^^^ couiisel Contended, that they should also beivtd in evi- 

the letter. dence^aspartofdiat called upon by the notice to beprodnoed; the 

notice to produce the letter being a notice to produce whatever it 

• - contained relative to the business in question, a9 ^'ell as thecon-^ 

tents of the letter itself; which was of course made evidence by 

the notice. 

Per Lord Kenyon. If the letter refers to the papers which it 
covers ; that is, refers to them in such a way, that it is necessary 
to Incorporate the psi^rs enclosed with the body of the letter, in 
order to make it intdli^ble, or the sense complete, in that case^ 
the papers enclosed would be, by the notice, made evidence and 
admissible ; and the party who produced the letter and the enclo- 
sure, would have a right to have the whole read ; but independent 
[ 23 ] papers, not referred to by the letter, but which it only covers^— 
such papers are not thereby made evidence. 
Verdict for the defendant. 
Erskinef Gibbs^ and Giles^ {ot the plaintifiL 
The jfttomey^Oeneral aiid Garram for the defendant. ^ 
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White t>. BARINGi «/ «*. ' ■-. gam, dag. 

npHIS waft an action of ateumpsit} 'brought on a bill of ladiDj^ Thecaptainof 
* by the capla in aprainst the defimdantsi as consignees of the h^JStcred^ 
cargo, to recover the amount of the freight and primage. . into engag?. 

The defendants pleaded the general issue; and set. up the J^^of^" 
following defence : — shi^, thereby 

The ship belonged to MaiUmd and Co. She had been char- J^^JJJ*^^ 
tered on a voyage from London to Surinam^ and back« The de- and od tl^^ 

fcndants wei*e the consignees for the voyage; and as such, liable ^^ ?.?*** 
x" ^1 ^ • !_-. extent of his 

for the freight- ^^dgsgcments. 

The voynge was performed ; and, after the ship's arrival, die 
defendants paid over to the assignees of MaiUard and Co; the ' 
amount of the freight, they having become bankrupts : but tjbis 
payment was made by ,th^ defemjai^ts after th^ had, receivpdiH 
written notice from the captain (the plaintiff) not to do so, as lie^ 
was liable for the. payment of several ilebt% on account ofihe 
ship ; aiklf therefore, claimed ito^ be paid thefrdgbi for the piii^ 
pose of di^hargtng those debts, as well as the primage ; which I ^ ] 
was a personal demand in his character of captain* 

The defendants* counsel contended. That the daim madd hy^ 
die captain was Qot a legal one : That the owners were the peiw 
sons who w*ere legally intitled to the freight; and that, therefore^ 
the payment having been made to them, it was' a toAipfete dis- 
charge to the defendants. 

The plaintiff's counsel, on the other hand, relied, Hiat the 
contract in question having been entered into between him and 
the consignees, and he having entered into different contract9 on 
account of the ship, on the faith of the freight bein^ paid toUm, 
and made himself liable to the payment of debts on account of it, 
that he had a right t6 receive the freight to cover such engage t •' ^ 
nients; and cited Gamham v. Bennett^ 2 Stra* 816, and Richw^ 
Coe^ Cowp. 636. 

Per Lord Kenyon* The creditor of a ship has a threefold . 
security : the ship itself, the owners, and the captain. The cap- 
tairi is liable by reason of the contracts into which he, enters on . 
the ship's account ; but having contracted and made himself liable 
for articles furnished to the ship, he thereby acquires a lien' on 
the goods, as well as freight : and I am of opinion. That his. lien - - 

5 is • 
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is co-cxtensiyc with bis liability to tbe ship's creditors. I^ there- 
fore^ the plaintiff can shew that goods were furnished to the ship 
by his directioni and on hb credit and account, I shall hold his 
lien on the freight to extend so fiir ; and, of course, that the pay- 
ment to that extent, made by the defendants, has been made in 
itk&r own wrong. 

The plaintiff proceeded to give this evidence ; and called a 
witness of the name of ffkite^ who had furnished goods on the 
ship's account, to prove the furnishing of the goods ; and that he 
had given credit to the plaintifl^ and not to the owners, for the 
amount of them. 

(jibbSf for the defendant, objected : That he was an inadmissi- 
ble witness, on the ground that he was interested in establishing 
the demand against the c^tain, inasmuch as the object of the 
present action was to give the plaintiff a right to recovef against 
the present defendants, by reason of the plaintiff's liabiliQr to the 
witness ; if he, by his testimony, did enable the plaintiff to obtain 
a verdict, he thereby created a fund for the paym^it of his own 
debt 

Lord Kenton over-ruled the objection. He said. It was the 
case of every creditor who was called as a witness for his debtor. 
The debtor was, by the effect of a verdict in his &vonr, better 
able to pay his debts; but it was not an interest that went to the 
competence of a witness, whatever it might do to his credit. 

Verdict for the plaintiff. 

The Atiomey-Qeneral and Harrison for the plaintiS 

Gihbs^ Stephens, and Leaves for the defendant. 

A rule for a new trial was moved for and obtained in this case^ 
on the ground of a mistake in the Judge in point of law ; but the 
cause was afterwards settled, so that no determii^ation of the 
Court of King^s Bench was had on it* 
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Smith v. Surridoe. 

npHIS was an action on a policy of insurance on the ship Be^ 

-^ solution, at and from PiUcm to London ; effected the 15th of 

Jtlby, 1800. The ship had arrived at Pillow on the ISth of 

Mary. It became necessary, while there, to repair her :• and she 

was there accordingly thoroughly repaired, and ready to take in 

Ae cargo on the 27th of June. Part was taken in on the 1st of 

Jkfy, At that time the water was uncommonly low ; so much so^ 

that the vessel could not get over the bar. It so continued tiU 

the 
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die 10th oi jlugnst^ when she attempted to sail; but was unaUIe MOK 
to do so; and did not sail till Naoemba'^ when the loss happened. " 

Erskine^ for the defendant, made two points : — 1st, That there *JJ/' 
was voluntary delay on the part of the plaintiff, and such a varia^ SimiuDOB. 
tion in the risque insured, by which the underwriters were dis- 
charged, as they bad insured a summer, and not a winter voyage: 
That tlie insurance was effected in May ; of course the under^ 
writers had reason to suppose she would then, or soon after, sail ; 
whereas she did not sail till November : That though the plaintiff 
endeavoured to account for it, from the want of water, in fact, it 
arose from the state of repair in which the ship was: That she 
was in such a state of repair, as made it necessary to occupy a 
considerable length of time ill repairing her ; having done so, 
that when she attempted to sail, she was unable ; whereas had [ S6 3 
she not wanted the repair, she might have sailed immediately ; 
so that that was such delay as discharged the policy. 

He then objected : That there was not sufficient, property in 
the plaintiff to sustain the action. He stated as to that, the &cts 
to be, Tliat the vessel was a Dutch ship, taken by the French^ and 
carried into Bergen in Norway g where she was condemned by a 
French Court sitting there. He produced a bill of sale, dated the 
lOtli of Jprilf 1799, to a Danish subject, under the sentence of 
the Court of Admiralty at Bergen. This he contended to be 
contrary to law ; and there was another bill of sale firom the pur- 
chaser to the plaintiff 5iiti/A. 

Lord Kenyon over-ruled l)oth objections. His Lordship 
said, Tliat, if there was any voluntary delay on the part of the 
plaintiff, there w(is no doubt it would avoid the policy ; but he 
tfaw none here. The policy was at and from Pillow. Such a 
policy, at and from a place^ attached on the ship while she was 
undergoing repairs, it was not necessary that she should be sea- 
worthy at the time of the insurance. The underwriter took into 
his consideration the time she might be necessarily detained 
there. Slie did undergo repairs, which were necessary; and 
when she was ready to sail, there was an unusual want of water, 
which |>revented it. It was from this cause the delay proceeded; 
it was not a voluntary delay, nor such as amounted to a discharge 
of the policy. 

As to the second point, — The sentence of a French Court, in a 
country out of the jurisdiction of France^ bad been wisdy hell C ^7 3 
not to change tho property: but when it had been acquiesced in 
in that country, it might make a difference ; and from the time of 

Vol. IV. C the 
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>801. the sale under sudi decree^ the property was r^larly brought 
■ down to Ihe plaintiff. 

9. Verdict for the plaintiff. 

GiUs and Giles for the plaintiff. 

Enlnnej Seariett^ and OaseUe fdr the defendant. 
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*■* *•• Carrol v. Blbncow, Esq. 

Aiianfedwo- ff^HIS was iui acti<m of assninpsnt, foi* goods wld and de- 
man, whoie i livered 
husband has iiverea. 

been trans- The defence relied upon was,— That the plaintiff was a mor- 

SS!Ii^« ,^« «ed woman, 
venyearsymay • 

maintain an The plaintiff's coantel answered this case so attempted to be 
feneMle^on ^^^ ^ by 'producing the record of the husband's oonvictiaii for 
the growid of felony, in the month of Marchy 1794, and of a sentence of trans- 

tbe husband .portation Ibr sevtn years : from whence they contended, That he 
having abgur- »^ ^ .^ » 

ed the realm, bad abjured the realm; and so the action was maintainable by 
wn though the wife as a^fefie sofe. 

tiansportation I^ ^<^^ fuisw^red by the defendant's counsel, That by the plain*- 
has expiredt ^fp^ q^h^i shewing, no right of action then subsisted in the plain- 
tiff ; for that the sentence being for seven years, from Mmxh 
C 28 ] 179i, that time was now expired ; so that the husband was now 
^'liber and legalis homo, and competent to sue. 

Lord AxTANLEY said. That by the record of the conviction* 
and sentence produced, there was conclusive evidence to su]^rt 
-ibe right of action in the plaintiff, as a feme soh^ it appearing 
-thereby that the husband had abjured the realm ; and though the 
tterm of his transportation had expired, if in fact he had not re- 
Iturned, the right of action remained ; but that if the defendant 
meant to rely that he had so returned, by which the plaintiff's 
;^ht of aodon, in iier sole capacity, would be at an end, the 
f>roof of that lay on the defendant. 

No evidence was ofiered to that effect, and the plaintiff had a 
irerdict. 
^faS,Sei}t tod MaiOey^for the plaintiff, 
filqrfimif, Scijt. and Reader Ibr'the d<»fbndarit. 

BfeimET 
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1801. 

BEimsT V. Francis. JumiA. 

c 

ASSUMPSIT fer ff<yjd8«old and dcTivered,* money had awfl Thoughgoodt 
rccrfve,!, .ith Ae other common counte. ^^^fSS* 

iThe defendant pleaded, l«t, non asstmpsit : and i2d1y, A ten- if the owner 
4^ «f the sum of Ml. 5s. ; which was paid into court. ridwMthetS^ 

The fMit^ admhted the terrder; and went fer fai^et ingasasale, 

ijl«t»^^n» and delivert a 

^amagei. bill of parcels 

The circmniftnnces of the case were these :- The plaintiff and for the vahie, 

llie defendant wwe hide-salesmen in LeadenhaU Market, and JjJ^^Pg; 

'ecctipved a^oining * ^Is, where their skins were exposed. On goKxit it. 

l*e «9d <^ December, the plaintiff received, from two btrtchm, ceivejandpo 

• '^\^^^ an action 

-PtHi different parcels of skhis; three m nmnber each. One broug|it,asfbr 

ymroel wah marked WiA H W ; the sfins in the Other pared had f^S^^j^jf. 
•eadh «i (dit on die eat. They were thrown iittd two 'heaps on Ulb ^^^ money ' 
Viand. into court, he 

' The ptahitilF's servant ha^g occasion to leave the tftand for a ^ tomous^ 
lAiiiK^time, on 1il& return he missed the skins; and, 6n seftrdBng taking as a de- 
fcr them, he found !two with the mark dfthe W ^mong some ^^ ^ 
akins of the d^fendatft, ^hich he clUtned anfi Identified; and r # ^9 1 

they were restored to the plaintiff. The ihhrd with thltt iniurky 

the defendant admitted that heliad sold Ibr 17. 1%5. 

M^ith respect to the two odiers, the pYaint^'s M^nrant "proved. 

That two skins, with a slit in the ear of each, were found among 
'die skins of the d^endant; and corresponding in the colour -end 

marks with those lost hy the plaintiff. These were also demanded 

of the defendant ; but he refiised to deliver them upt saying. That 

they had been sent to him by a customer of the name of Patd / 

and ^at they did not belong to the plaintiff. 

The plaintiff then sent him a bill of parcels, charging him for 

the price of the skins, and then brought the present action for 

goods sold and delivered ; to which the defendant pleaded as 

above. 

The facts stated were proved, when the counsel for the defend- 
ant contended, That the plaintiff had mistaken his form of action, 
and that tlie present action could not be sustained, there being no 
pretence for setting up any contract for the sale of the skins, as [ SO ] 
between the plaintiff and the defendant : That the evidencci if it 
proved any things established a tortious conversion by the de- 
fendant; and that of course the action should have trover. 

C 2 It 
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It was answered by the plaintifT's counsel, That whatever 
might have been the original ground of action, arising out of the 
mode by which the defendant had become possessed of the plain- 
tiff's skins, it now could avail him nothing, he having pleaded 
a tender, and paid money into court; by which he had admitted a 
contract, and was precluded from considering the transocUon in 
any other light ; and cited Gutteridge v. Smith, 2 Hen* Black. 

Chambre, Justice. Whenever a party has lost his goods, and 
they ai*e proved to have come to the possession of another, he 
has by law a right to consider the transaction as a tort, and to 
bring an action of trover for them ; or he may affirm the right« 
fiibiess of the possession, and sue in contract for the value. This 
is the common case in bankruptcies. In the present instance, 
though there does not appear to have been any contract for the 
sale of the goods in question ; but, on the contrary ; the de- 
fendant seems to have got possession of tlie goods by mistake, or 
perhaps tortiously ; so that trover would have been the action 
most proper to have been brought, I am of opinion, That the 
defendant cannot now set up any such objection ; but that, on 
the contrary, he has admitted that there was a contract of sal^ by 
receiving a bill of parcels, and paying money into court. 

The defendant desired the point to be reserved. 

The plaintiff had a verdict. 

Bestj Seijt. and Espinasse for the plaintiff. 

Faughan, Seijt. and Reader for the defendant. 



^D the next temi the point was movedy and a rule obtained ; but the Court 
of Common Picas concurred in opinion with the learned Judge. 
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FIRST SllTING IN TERM AT WESTMINSTER. 



Dickinson v. Pkkntice. 



ASSUMPSIT on a bill of exchange, drawn by one Frederick In an action ^ 
Smith on the defendant, and accepted by him. Sali^a^^nlt 

The defence intended to be set up was, Thai the acceptance the acceptor, 
was a forgery. fe^'fo ^ 

To prove the defendant's hand-writings the plaintiff's .counsel gery, which is 
called Smithy the drawer of the bill. i?^"k!^ £ 

GarraWi for the defendant, objected to his competenqr, on the drawer, the 
ground that the bill being drawn by the witness, and which was clrawer may 
not denied by him, the forging of the defendant's acceptance was ttaadinc a * 
only imputable to him; and that, as in case the jury found the bill good witnett 
to be a forgery, he might be committed and tried for a capital ^£Sm^ 
offence: the inflpcncc that that might have on his testimony, hand-writtog 
ought to disqualify him. 

Per Lord Kemyon. If any interest in the event of this cause 
could be brought home to the witness, or the veydict in il coukl 
be given in evidence in his favour in another catise, jlhat might 
disqualify him ; but I see here no interest sufficient to iiupeiu:h 
his competency. The objection to the conii^etency of a witness, 

arises 



to the accept* 
se. 

CSS] 
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1801* arises from his having a civil interest, not from any bias he may 

have from an apprehension that the testimony which he is about 

Dickinson • 

V. ^^ 8^^^' '"^y ^^^^ ^^ effect in a criminal proceeding. That is 

PuDiTiCB. matter of observation, as^ to his credit ; but it is no objection to 
his admissibility. 

The witness was admitted ; and the plaintiff had a verdict. 
Erskine and Const for the plaintiff. 
Qarraw for the defendant. 



Penton v. Robart. 



Thojjl^ * r¥iHIS was an action of trespass, for breaking and entering the 
^^j^l^^fo^a plaintiff's yard ; and taking and carrying away a building 



brick fboD- therein erected, and the several materials bekmgbg |o it. 
^ea brick '^^^ question in the case was. Whether the building taken 
di^nney, if away by the defendant, was of that description which a tenant 
mch^ndl^ was sndiorized to remove at the expiration of his term, and on 
tion is of his quitting the other previsen demised by the plaintiff? 
bv^Unebe '^^ building in question, consisted of a brick basement, of 

usedfor the about two feet high, sunk into the Aground. A wooden plate was 
tta^ornLu- ^^ ^° ^® brick, and the quarters were morticed into it. It 
ftcture,tliete- was twelve feet high in front, and seven in breadth. There was 

oant may re- jj^.-^ jjj^^jj. chimney, with iron plates round it, and stauncbions. 

move It at the © , -^^ ^ ' 

end of his It was for carrying on a varnish manufisictory. There were 

*^™i A T boilirs «sed for the carrying it on; which were also set in brick- 

^ ^^ work. 

Hie defendants counsel relied on the latitude of modcjrn de- 
cisions upon this head ; as allowing all erections for the benefit 
of trade^ U> be removed by the tenant on the expiration gf bis 
term. 

For the plaintiff, it was insisted, Hiat this was a permanent 
Cffection, sunk into the ground, with a brick chimney, and raised 
en a brick foundation ; that this, therefore, annexed them to the 
freelndd, and defeated the right which the tenant might other- 
wise have had to remove erections merely made of timber, for the 
oonvenimce of trade. 

Lord KsNYON. The mere erection of the chimney will not 

^pfmeat the right of taking away the rest of the building which 

"ranNMiiided it, where the trade was carried on. In the case of m 

BoUe finily of this country, Dudley v. Dudley^ a stenm-engine^ 

10 vrtueh a diimney necessarily belonged, wa$ held to be remove* 

able. 



« 
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able. Modern determinations ha^e^ for the benefit of Iradt^ ' f8(M. 

allowed many things to be remove^ which the rigor o£ former 

determinations, considering as fixed to the freehold, psohibitedi 

The case 'Of cider-mills is &miliar to ua all. * The constsuction 

ought to be fevourajble to the tenant; and my opinion is, That 

he was warranted in remmring the building in questron } hut I [ 35 ] 

will reserve the point* 

In, this case,, the premises had been originally demised to one 
CotterMi who had underlat them to the defendant. The term 
expired at Michaelmas: and the ckfendant had cata-cd after 
that time^ and removed the building. 

Mingqjfy for the plainti£ Ab all eventS) the defendant is a 
trespasser for this enitey. The term waa expiced^ and he had^ ab 
right afterwards to come on the premises^ which, were .then in 
pow^ssion o( the plaintiff. 

Per liord Ken yon. Wliere the tenant has. byJaw* a tight to 
carry away any erections^ or other things, on the premisea wlmh 
be has qiiUted^ tbe* inclination of aji mind is. That he haaa 
right to. come on. tl^ pynaise^ for the purpose of takingr them 
away; but as to U^s ppint^ the defendant has lei juidgment 
go by de&uk. 

Miagajf and Beader for the plainydft 

Garrow for the defendant 

In the next terai, the case came before the Court of Kii^s Bench^ wb^n it 
was decided, That the boiiding in question might lawfully be mnov^ by the 
tenant. Vide S East's Rep. 88. 



SITTINGS AFTER TERM AT WESTMINSTER. [ 36 ] 



Davies v. Smith* 

A SSUMPSIT by the plaintiff, as holder of i^ bill of «x« whei^toa 
-^ change, drawn by the Hon. d Cory, wd g S oq rtP 4 bj^ll^s drawnLof lu 
defendant. ymu^^Sa^ 

The defendant pleaded, 1st, Non a$^m£iifi %^% j^4WMBWr ^^'^^^' 
sU it^fra $ex annotu . S^iSJ^T 

To prove a new promise withii\«ix ye^M9»'4^ bI#I*^ <)BJM PW"^ 



s^ttSi ^X thiiJ& 

I a^ bound iahomir to pay the aioaey. aw} ahaUdo it wbt^l UH^*! iHb€9iSmMili PMt 
miae.QM9t«l4ac»»,siK^ute(^tot^ ; 



a vit. 
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IBOl. 

DAvin 
Smith. 



Wberea de^ 
fodanthat 
iiUKieapro- 
miwtopay a 
debt when he 
it ablet It must 
be shewn that 
he was able at 
^tbnewhen 
the action was 
broiight. 
[♦S7] 



a witness, whose evidence was, That the defendant, on bein<; 
applied to for payment of the note, said, *< I think I am bound 
in honour to pay Davies; and I shall pay him when I am able:" 
and this was relied upon as sufficient evidence to sustain it. 

For the defendant, it was contended. That it was a con- 
ditional promise only, in case of his ability to pay ; and that 
that should be shewn in evidence. 

Lord Kenyon ruled. That it was a conditional promise only; 
and that the plainti£P was bound ta shew that the defendant was 
then of sufficient ability to pay ; adding^ That it had been so 
mied before by Lord Chief Justice Eyre. 

The plaintiff's counsel then stated. That the evidence which 
they had to offer, was. That by the death of his grandfather, 
the defendant had become possessed of 8000/. under his will. 

*Per Lord Kenyon. That is not sufficient. The plaintiff 
should shew that the defendant was of sufficient ability to pay 
when he was sued. I remember a case in which Scrjt. Nares 
was of counsel, which turned upon this point : he contended. 
That every man was able to pay his debts, for sohatper carpus, 
qui nan potest crumend / but that distinction is too fine. 

They then called a witness to prove the interest which the de^ 
fendant took under his grandfather's will. He did so; but, on his 
cross-examination, he said. That whatever benefit he migiit have 
derived under the will, he was then in debt infinitely beyond it: 
and was, in fact, in consequence of his difficulties, forced to livQ ' 
out of the kingdom. 

Lord Kenyon, on this evidence, nonsuited thcplainlilK 

Erskine and Espitiasse for the plaintiff. 

Garrow for the defendant. 



JuJy I8t. 



Garrells v. Alexander. 



In an action 
on a foreign 
bill of ex- 
change, to 
prore the^ 
nand-writing 



ASSUMPSIT on a foreign bill of exchange. 
To prove the hand-writing of the defendant, the plaintiff 
called the clerk of the defendant's attorney. 

His evidence was. That he had seen the defendant sign the 
of thedefei^* bul4x>nd in the cause; but had never seen him write on any 
3e'* to BO to ^^^^ occasion. Being asked. Whether he believed the accept- 

the jury, Suit ' anoe tobe *the hand«writing of the defendant, he said. He could 
a person who 

saw him write oiioe,tlunks the hand-writii^ aKke, though he hat no belief on the subject. Aikert 
if he had neter seen the pafty write : mere comparison ofhands wodd not be admissible eridm 

[•88 ) form 
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form no belief on the subject; it was like the hand-writing in 1801. 

which the bail-bond was subscribed ; and be was about to com- 

pare them together. Gabbplli 

Lord Kenyon told him, He must form a judgment without Alexander. 
such comparison of hands. 

He then looked again on the bill, and said. It was like the 
hand-writing in which the defendant had subsc^ribed the bail- 
bond ; but that he could not speak to any belief further than he 
had already done. 

GarroWf for the defendant, objected : That there was not suf- 
ficient evidence; and that it would be of dangerous consequences 
to allow such loose evidence of a hand-writing to charge a party 
with a debt. 

Lord Kenyon. This is a case of a foreign bill of ex- 
change; and, I think, there is evidence to go to the jury : and 
that I am bound to leave it to them. To be sure, mere com- 
parison of hands is not admissible evidence of itself: that was 
Algernon Sidnei/t^ case; but there the witness had never seen him 
write; and the only evidence in the case w^, mere comparison 
of hands: but in the present case, the witness has seen the de- 
fendant write and he speaks to the likeness which the hand- 
writing, in which the bill is accepted, bears to that which he 
has seen the defendant actually write. I therefore think that it 
is evidence to go the jury. 

The jury found for the plaintilT. 

Mingaj/ and PanUher for the plaimiff. 

Ganvxp for the defendant. 



Edwards r. Chock, J^ ^^^^ 

^ I'^HIS was an action on the case, for criminal conversation with Where the 
I . I • -/T-, •£• husband and 

-*- the plauitiil^s wife, wife necc8«»- 

The plaintiff in the action, was butler to Lord Harewood ; and nly»from their 
lived at the time of the adultery imputed to the defendant, at his \\f^^ i\y^ ^^p^^ 
masier^s ^at in Yorkshire. rate, and the 

The defendant was steward to Mr. Coke^ of HoU/iam^ in Nor- JJdultSy^fcu 
Jidki where the plaintiff's wife lived in the capacity of house- ten wntten 

keeper. dieirsepani- 

To prove that, previous to the wife's adulterous intercourse tion, iMit be* 

lore any tn^N- 
cion of miscooduct in the wife, is admissible evidence to shew that the husband and wite mcd 
in a tute of connubial affection previous to the adultery; but the time when the letters were 
written must be shewn. 

with 
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1801. with the defendant, she and the plaintiff had entertained sentl- 

men to of ^eat affection for each other; Erskinef for the plaintiff 

fDWABDs g^^^^ ThsX froih the situation of the parties, both being ia the 
Crock. station of sei:vants^ and necessarily living apart, he was deprived 
of any ability of proving by the usual evidence in thos^ cases:— ^ 
That the husband and wife lived together^ previous ta the adul- 
tery, in habits of giutiial affection and happiness ; but that aa their 
living apavt was not the effect of choice but of neoessi^, an4 
entitled the husband equally to the protection of the law, he piop 
posed to give in evidence, letters written by her to him, while in 
difierent services, expressive of a£Eection and attachment to hinp. 
This he relied u|^n was evidence; particularly as Lord Kenyon 
bad before ruled. That expressions of affection and regard u^ed 
by the husband and wife in each other's presence^ was admissible. 
[ 40 ] The Attorney-General, for the defendant, opposed its admissii^ 
bility, on the ground that it might possibly be turned ta a very 
dangerous purpose, by the husband and wife's entering into a 
coUusive correspondence^ full of sentiments of assumed affection, 
for th^ purpose of increasing the damages in an aictipn of 
acfultery. 

Lord Kenyon said,. He thought the evidence was admisjuble ; 
but that it shoMld be confined to letters written before there was 
any suspicion of adultery committed by the wife : That as the 
only objection seemed to be possible collusion, that was obviated 
by the exclusion of all evidence of that description, subsequent to 
any suspicion attaching on the wife : That he should therefore, 
before he admitted the letters to be read, expect to have it accu- 
rately ascertained, when and under what circumstances they were 
written, in order to shew, that at that time there was no suspicion 
of misconduct in the wife. 

The plaintiff was unprepared with evidence to that effect, or 
when the letters were written, and Lord Kenyon refused to re- 
ceive them in evidence. 

Verdict for the plaintiff. 

Erskine and JVigleyfor the plaintiff. 

Tlie AttOifiey^General and Holrqyd for the defendant. 



SITTINGS 
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SITTINGS AFTER TERM AT GUILDHALL. 
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Harkis v. Morris. J»/y7th. 

nr^HIS was on action of assumpsit^ broiigbt to r^over a sum of IFa hiuband 

-*• money, claimed by the plaintiff f<v meat, drink, and other ^^^^ 

necessaries furnished to the defendant's wife^ doorty by a 

The plaintiff's counsel stated, That the wife having been twm- gJJ^^^^ 
ed out of doors by the defendant, had taken shelter with the plain* new8ps4)efs, 
tifil where she was entertained and furnished vrilh necessaries. ?** ^7 6"^^* 

The defendant denied that she waa turned out ; but rdied on iDdiriduakBot 
her having been seen in improper familiaritien with a person- liv-^ tatruaskei^ka 
ing near her house, though he could produce no proof of actual empt hiBMctf 
adultery: That she had formerly eloped fetr adultery, and bee^ i» fitwiadswsM 

for DB0C8SSIM# 

the Magdalen Jst/[luM; but that he had afterwards taken \et furnuhtdiQ 
hack : That he had advertised her in the newspapers^ wd cao* h«r wbik so^ 
tioned persons ftom trusting her on bis credit: Lastly,, that he ft^^^i^^ 
was a journeyman tradesman, and incapable pf making hcnr any Tboagk a 

aHowance. guUtyoisdaU 

In answer to the last matter relied on bY the defendant,. i( was tery, Inii the 
proved, that the defendant had said, that his wife had ten guineas her ^fo uSa 
a year, independent of him, and that he could allow her Ss^per hU houao^if 
week addition. This was pressed by the plaintiff's counsel as ^ ^^T'SS? 
having been ruled by Lord Mansfield, to be. evidence of the he it liable 



husband's ability to that extent. fe'''. ^_^ 

*Lord Kenyon. The defendant has urged several matters in iier, 
bar of this action, but none appear to nie to amount to a legal de- f *49 } 
fence. With respect to her having been formerly guilty of adul- 
tery, and having been in the Magdalen Jsylum^ though an aduI-> 
terous elopement will prevent the husband from being liable for 
articles furnished to the wife during the term of her elopement, 
that is no answer now. The hasband has taken her back^ and 
she was from that time entitled to dower : she was spomte retrada^ 
and of course entitled to maintenance during coverture, if her hua-> 
bapd turned her out of doors. 

The next defence is, that he advertised her in the newspaper, 
and forbid persons to trust her : that cannot avail him ; for if he 
put her out of doorsi though he advertised her, and cautioncxi all 
persons not to trus( hers or if 1^9 evep gave particular notice to 

^ individuals 
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1801. individuals not to give her credit, still he would be liable for ne- 

"■ cessaries furnished to her : for the law has said, that where a nian 

Harris 

^ ' turns his wife out of doors, he sends with her credit for her rea- 

MoRRis. sonable expenses. 

With respect to the ofier of 5s. per week, I agree with what 
my Lord Mansfield has said, That it is evidence to ga to the 
jury of the husband's ability ; but the jury ought to consider the 
terms upon which it was offered. 

A juror was afterwards withdrawn by consent. 

Erskine and J^ainwright tor the plaintiffl 

Gafraw and Manley for the defendant* 

r 49 ] Bateson V. Hartsink et alt. 

ii"^li^' A SSUMPSIT on a bill of exchange accepted by die de- 
underacom- fendants, who had been bankers. 

misaon of The defendant Hartsink^ pleaded bankruptcy ; and relied on 

J^^jJJ*^^ his certificate, which he had obtained. 

to pmiiice The plaintiff proposed to answer this plea, by shewing, That 

i^^uDderh. ^® certificate had been fraudulently and illegally obtained, and 
thoi^ called was of course void : — 1st, On the ground of concealment of pro- 
upoD bv sub- p^rty by the bankrupt, on his last examination ; and, 2dly, On 
$ecmm. the ground, that the bankrupt had gambled in the stocks, and 

When the thereby lost a very large sum of money, sufficient to avoid his 
pleads his certificate, under stat. 5 Geo. II. ch. 30. 

bankruptcy The solicitor under the commission awarded against the de- 

onhUc^^ fendant, was subpoenaed, with a duces tecum of the proceedings 
cate, which under the commission. 

^ttnds is ^® ^®* '" court, and had the proceedings with him. 

void, under The defendant's counsel objected to the production of them, 
ch^so^e ^^' It was pressed by the plaintiff's counsel. That they should be 
plaintiff can produced; as otherwise it would be impossible to punish any 
^y "2?^ bankrupt who had been guilty of a concealment of his property 
butnottlie on his last examination, if the proceedings containing his last 
commission, examination were withheld : That as the object of the plaintiff, 
tidontr's ere- ^" calling for the proceedings which contained an account of all the 
ditor ai^ed property which the bankrupt gave up, was to shew, that at that 
and^ dSf ' ^"^® * ^^^ bankrupt was possessed of other property which he 
it bad, it may had not there mentioned, or included in any schedule of his 
be impeach'- property there given in by him; and as the account there given in 
may afiect the by him, made part of the proceedings, and was the only 1^1 evi- 
coramisston dence of what property the bankrupt had there given up, the as- 

[ H4 1 signecs, by collusion with a fraudulent bankrupti might screen 

him 
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him at all times: That the statute 5 Geo. II. by making a con- .1801. 
cealment of property to the amount of JO/, an act sufficient to 
avoid the certificate, would be nugator}*, unless a creditor had a ^, 

right to call for the proceedings when the case required it. Hartsink 

Lord Kenyon said, He was clearly of opinion that the solicitor 
under the commission, was not only not bound to produce the 
proceedings, but that it would be criminal in him to do it : they 
were not his papers, but those of his client's, the assignees of the 
bankrupt's estate. If the plaintiff wanted them on the trial of a 
cause, he should apply to the Lord Chancellor to have them en- 
rolled, an^ then use a copy as evidence. 

Erskine^ for the plaintiff, then proceeded to call a witness to 
impeach the debt of Tinsotij who was the petitioning creditor. 

This was opposed by the defendant's counsel, who insisted. 
That by the words of the statute they were precluded from going 
into evidence to impeach the commission, and were confined to 
objections to the certificate only. 

Erskine said, That Tinson had signed the certificate, and was 
not a creditor : That he could prove that the house of the bank- [ 45 3 
rupt gave Tinson the bill without any consideration, for the pur- 
pose of making him a petitioning creditor; and that it was, in 
&ct, impeaching the certificate, by shewing that the commission 
had no legal petitioning creditor's debt to support it. 

Lord Kenyon, after referring to the statute, said, I think the 
party is precluded from going into any evidence to impeach the 
commission ; it must be confined to the certificate only : but, if 
the petitioning creditor signed the certificate, and the debt was 
of the description mentioned by Mr. Erskiiie^ and such ai would ^*^' J?*V** 
render the bankrupt's certificate null and void, I shall admit such 57. tec,' 9/ 
evidence, though it may have the effect of impeaching the com- 
mission itself. 

The evidence was accordingly admitted : it did not go the 
length stated by the plaintiff's counsel, but it was satisfactorily 
proved by other evidence, that the bankrupt had, previous to hi^ 
bankruptcy, gambled to a great extent in the public funds, and 
lost very considerable sums of money on account of differences. 

Lord Kenyon told the jury. That, if they believed the evi« 
dence, the certificate was void under the provision of the statute 
5 Geo. II. ch. SO; and that they should find for the plaintiff. 

Verdict for the plaintiff. 

Erskine and Jfigley for the plaintiff. 

GarraWy Gibbs, Park^ and Warreny for the defendant. 

Heddek 



^ CASES AT NISI l?RIUiS^ K.B. ^ 

leoi. 

H£BD£N V. fiARTsmK et alt. 

^^' ^'^^ A SSUMPSIT by the plaintiff, for wages as a derk lo the de- 
-^^ fendants. 

Pleas of noiP<s$umpsertint and a set-off. 

To prove paynient of HO/, in part dischai^ge of the piaintiff^^ 
demand, the defendants gave in evidence, that they had given him 
bills of the house to that amount. 

It was contended, for the plaintifl^ that, before this oould be 
deemed a discharge to that amount, the defendants should prove 
the bills to have been paid. 

Lord Kenyon said, it was tiot necessary. That, where a party 
took bills in payment of a debt, he would presume the laoney 
was received, unless the contrary was shewn. 

Erskine and fViglej/ for the plaintiff. 

Gan'ow, Gibbsy Park^ and Warren^ for the defendant. 



Someday. PeTERS V. BitOWN, 

A SSUMPSIT for money lent, with the usaal money-counlSk 
^^ Fleas of non assumpsit, the statute of limitation, and a^aet- 
off. 

To prove an acknowledgment by the defendant of the debt 
[ 47 ] within six years, the plaintiff called a witness, to whom the de- 
fendant was also indebted, and who having called on him fof mo- 
ney, tlie defendant said, << I suppose you want money ; but I 
can't pay you ; I must pay Mr. Peters (the plaintiff) firsi, and 
then rU pay you.** « 

It was objected : That there was no acknowledgment of the 
debt to the party himself, who had not then demanded it. 

But Lord Kenton ruled it to such an acknowledgment as iook 
it out of the statute ; and the plaintiff recovered. 

Erskine and Lawes for the plaintiff. 

Garrono for the defendant. 



ViRANY, Execiitory t;. Warne. 

A SSUMPSIT for work and l^our by the plaintiff's testatar 
-^^ in his lifetime. 

The plaintiff's counsel, in statmg the cose to the jniy, «aid, 
that the action was brought to recover a sum of jnoney due to the 

testator, 
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testator, for acting as aA arbitrator on tlve p^irt of tbe clefenclant, liOU 
in a dispute wliich he liad had with his paftner. 

Lord Kenyon interrupted him, by saying, That he conceived .£xeci2or 
the action was not maintainable : That the appointment of an v. 

Itrbitrator was not of such a nature as to raise a demand for pay- Warne. 
ment ; and thnt he should tell tlie jury, that his opinion was, that 
the plaintiff was not entitled to recover any thing, unless she C ^B ] 
could prove an express promise. 

Nonsuit. 

Scarlett for the plaintiff. 

- - — * — ^ t^^^^fl^tm^Km - A I 

Chaters v^ Bexl et alU /a/y»th. 

npHIS was an action of assumpitit, to recover the amcNint of a If a foreign 
^ bill of exchange for 1911. drii:wn from Ireland hj the plliift*- ^Ifj^",^. 
tiff, as indorsee, against the defendant, as indofter, ivho resided !ti gularly pro- 

The bill was payable in London^ at the house of Thomas Car^ pretettmay 
ter : it became due the 24th of Aprils on which day it was pre- pe drawn up 
sented at the house of Mr. Carter, and t^fused payment, on the tihie after- 
.ground of there being no effects : it was then noted, and, on the ^i^^^** 
25th, returned to the banker's by the notary. 

It was regularly returned to Li'oerpooly and the'money demand- 
ed of the defendants, who at first offisred to pay the amoimt, to- 
gether with some charges, amounting together to 191 2. : this was 
tkdit then accepted ; and bdng afterwards again demanded, the 
defendants refused to pay it, because there was no regular protect. 

On the 14th oi May afterwards, the notary who had noted it, 
protested the bill in form, and the present action was brought. 

The defence bet up waji, the want of a protest, which, it was 
contended by the defendant's counsel, was necessary and essen- 
tial to give a title to the holder to demand the money ; and which [ 49 ] 
protest ought to be drawn up and dated of the same day whh the 
reftisd of payment of the bill. They cited Gale y. WeUhj 5. T. 
Bep. 239. 

Hie plaintiff's counsel relied on the usage, to note the bill 
merely for non-acceptance or non-payment, by the notary who 
presented it ; and that he could draw up the protest in form at 
any subsequent time; and cited BvXL N. P. 271. 

LdrdlCENYoK said, he was of opinion, that, if di£ bill was re- 
'gtiUirty presented itnd noted at the time, that the protest might 
lie made at any filture pa*iod. It was certainly necessary to have 

the 
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1801. the protest, for the purpose of litigation ; as in declaring on the 

bill, if it was a foreign one, tlie case cited had decided, ihrX the 

protest must be stated and proved ; but that case went no rar- 



B£LL ct alu ther, and was silent as to the time when the protest should n^ 

sarily be made ; but though not made at the time of the refusal, 
if regular notice of non-payment had been given, he thought the 
want of an actual protest afforded no justifiable ground in law to 
the indorser to refuse payment of the bill. 

On the application of the defendant's counsel, the point was 
reserved. Verdict for the plaintiff, subject to the opinion of the 
Court. • 

Erskine and Courthope for the plaintiff. 

The Attomey-General and Gibbs for the defendant. 

The case came on afterwardf to be argued, bat a nfemre facias de uovo wat 
awarded, and the cause came on again to be tried before Lord Ellskborough, 
who expressed himtelf to be of the same opinion with that delivered in tfaii 
case by Lord Kenyok. 



[50] 

July 11th. I^oe ex dem. Stephenson v. Walker. 

When wit- HPHIS was an ejectment brought to recover the possession of 

^i^lfaredead lands and premises in London. 

and it is im- It hnd been before tried (ante vol. S. p. 284.) when the present 

tSCToumTof defendant recovered as heir at law. 

fraud in the The lessor of the plaintiff claimed as the devisee under the will 

S^McTthft of Afflry Robinson^ who had died seised of the estate in question. 

fraud is im- The validity of the will, which was regularly executed in point 

puted to the ^f form, was impeached, on tlie cround of total incai)acitY in the 

witnesses, , /^ ... • . i . • 

evidence may testatnx to make any will at the time the present will was su)>- 

be called to posed to have been made. 

tcr. The names of three witnesses were regularly subscribed, as at- 

testing its execution. These witnesses were a Mr. Gale^ an at- 
torney by whom it w&s prepared, one Reynolds his clerk, and one 
Cooperson. The two former witnesses were dead ; and Coopenon 
was called to impeach the validity of the will which be had at- 
tested, having done so successfully at the former trial. 

The testatrix died at Rumford^ in Essex^ where she had resided 
for some years ; and the will was dated in the year 1786. 

The evidence of Cooperson was, That, on the day the will bore 
date, he was brought in a chaise to Rumford by Stephenson^ the 
devisee, in company with Gale and Reynolds, the two other wil- 
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nesses to the will : That about 1 1 o'clock at night (he having 
been there many hours before) he was called into the testatrix's 
room, where Gale and Reynolds then *were, and had been there 
for some length of time before : That the will lay on the table^ 
signed by Gale and Reynolds^ but they had not signed it in bis 
presence : That the pen was put into the testatrix's hand, for the 
puqiose of signing her name to the will : That she seemed to be 
in a state of stupid insensibility, and unable to write : , That her 
hand was guided, and her name so subscribed^ without her seem- 
ing to know what she did. 

The credit of this witness being much shaken by the ci-oss- 
examination of GarraiOj of counsel for the plainti£P, it was then 
proposed to call witnesses to the characters of Gale and Reynolds^ 
they being dead, and the whole of the question turning upon the 
credit which was due to their attestation. 

This was opposed by Gibbs, for the defendant, who relied on 
the case of Doe on the demise of Farr v. Hicks^ tried at Win^ 
Chester^ before Mr. Justice Buller; in which case an attorney 
had been charged with having imposed a fictitious will on a tes- 
tator in extremis : and in which case he stated, that it was pro- 
posed to call witnesses to the character of the attorney ; but the 
evidence was rejected by that Judge, who took this distinction, 
that, where a particular fraud was imputed to a party, general 
evidence to character was inadmissible; but that it was otherwise 
where general character was put in issue. 

Lord Kenyon said, That he was of opinion, the evidence was 
admissible. The general rule was as laid down by the defendant's 
counsel ; but there might be exceptions to it. In the great case 
of JbWf^s will, Lord Dudley and Ward^ and other persons were 
examined as to the character of the person by whom the will was 
prepared, and the legality of admitting such . evidence was not 
doubted. 

The evidence was therefore received. 

Several witnesses, particularly of the profession of the law, were 
called, and asked as. to the general character of Gale and Rey^ 
noldSf and whether they were persons of good reputation, and 
likely to be guilty of such conduct as was imputed to them. The 
witnesses all concurring in sayiQg, that they were esteemed to be 
m^n of probity and respectability, and not likely to be engaged 
in a transaction so iniquitous as was supposed. 

The jury found a verdict for the phuntif^ in favour of the va- 
lidity of the will. 

Vou IV. D Erskiney 
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I6dl* Erskinef Garrc^f and Warren for the plaintiff. 

. The Attorney-General^ Gihbs^ and jertis^ fiwr the defimdant. 

Dofc ex oem. • . . » . 

SrtPRSiisofi After the recovery in this action, a third ejectihent was brought by the heir 

9* at hviti in the Coutt of Common Pleas; by the verdict in which the will was 

WALiaA. again established. 

[ 53 ] 

July isth. Savill V. Barchard ct alt. 

Dyers have a HPHIS waa an action of trover for a quantity of baise* 
lien on goods -*• The plaintiff was a manu&cturer, and had sent 141 the 
todye^forthe goods in qnestion to Messrs. Green and Walfordj his fintoniy in 
balance of a die m^th of DeceviAer 1796. 

^^^ ^' At that time there was a war with S^n : but it was expected 

that peace would shortly take places when there would be an 
opportunity of exporting them. 

Green and Walfbri spoke to Lucat and Beniley^ who dealt in 
commodities for the Spanish market^ telling them» that they had 
the goods in question ; which, when dyed, would suit that 
market ; and wishing Lucas and Beniley to take them. 

Lucas and Bentley agreed to take, them ; but no price was 
thm fixed, as that was to be determined by the eweaat of a 
peace. 

The defendants were dyers, and were applied to by Ijucets and 
Bentley to dye the baize. It was agreed that they should send 
for them for the purpose of dying, and so preparing them for 
the mai^et, on the event of a peace taking place. The ddendatits 
accordingly fi«nt for the baize; and they were delivered to them; 
and the names of Lucas and Beniley put on than by the de- 
ftndants. 

Lucas and Beniletf having become insolvent while the goods 

remained m the hands of the defendants, the plaintiff demanded 

them as his property : the defendants refused to deliver them, 

r 54 1 claiming a lien on them for the balance of a general account due 

by LucaswMdi BenUel^ to them. 

It appeared that the defendants did not know &at the goods 
were the property of the plaintiff; on the contrary, Mr. Bewtkg 
swore that he bdieved the defendsnts conceived them to be ab- 
solutely the property of himself and his partner, and that a sale 
of them had taken place, though the price had hot been fixed 
nor a bill of parcdis delivered. 

The plaintiff's connael relied on theeiM of G^^en v. FMur^ 
4-Btt;r.2214; in which it had been expressly dedded^ That, 

though 
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though dyers might have a particular lien for work done on any 1801. 

specific parcel of goods delivered them to dye, they had none 

for the' balance of a general account. ^^ 

The defendants' counsel called several witnesses, to prove Barchard 

that the lien claimed by the defendants, was considered in the _ ^ . , 

It WAS sdici to 
trade as unquestioned, and was sanctioned by constant use and be the case of 

practice. Stmnton^ as- 

One witness swore. That, having retained a quantity of goods nande% v. Do- 
belonging to an insolvent estate, under a similar claim of lien, vi«i; but the 
the assignees had brought an action against him, in which he ^^ ^^ (,^ 
had succeeded. was not stated. 

Other witnesses swore^ That they always understood it to be 
the practice of the trade ; but not being able to prove any par- 
ticular instances in which it had been asserted. Lord Kenyom 
said, That their evidence went for nothing. One witness, who 
had been in the trade for thirty years, swore positively, That he 
had in many instances, claimed the lien, and in some very recent \^ SB '\ 
ones against insolvent estates ; and that such claims had been 
acquiesced in. 

Lord Kenyon said, That the Courts of law and the under- 
standings of people in general, had gone much in favour of 
liens : That it was established in the case of bankers, packers, 
and wharfingers, that they were entitled to such lien. That in 
the case of Green v. Farmer ^ Lord Mansfiedd held, That liens 
arose either from the express agreement of the parties,— from the 
particular mode of dealing between the parties,— or from the 
general course and practice of the trade ; but in that case, there 
was no evidence of a lien on any of those grounds; and it was 
therefore pn^rly held that there was no lien founded on any 
such custom : but in the present case^ there was strong evidence 
to prove the general course and practice of the trade, and to 
establish a lien founded on them. It was a question of great 
genial importance. He was of Lord Mansfield's opinion in 
the case of Green v. Farmer^ that a lien was established by the 
general course and practice of the particular trade ; and if the 
jury thought that such was the general course and practice of 
the trade, they should find for the defendants. 

The jury found a verdict for the defendants; thereby establish- 
ing the principle^ That dyers have a lien for the balance of a 
general account. 

Gmrr€^ Park^ and — - for the plaintiffi 

The AUiomey^Genend and GftMt for the defi^dants. 

D2 Sir 
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July 16th. Sir John Lawson and others, r, Weston and others^ 

If a bill has n[^HIS was an action brought to recover the amount of a 

theloK^I^ country bill of exchange, for 500/., di*awn by one Vaziej in 

advemsed it favour of Stokoe^ at fifty days, on the defendants, who were the 

*"dct and% P^^"^*"^ ^^ die Southwark bank, and accepted by them. 

IB discoi^itai The plaintiffs were the members of the Richmond bank, in 

for tl^ person Yorkshire / where they resided. They had discounted the bill 

who round it, • . . 

and 80 came in the usual course of their business, at Richmond^ for a person 

^odulmdy ^}jq brought it to their shop, but who was unknown to them; but 
tides the per- the bill had been drawn in their neighbourhood, at NewcasUCf 
son discount- and they were perfectly acquainted with all the hands-writing of 

recover the ^^^ several parties to it. 

amount, if The bill had been regularly indorsed by Stokoe to a person of 

and^thoiu ^^ name, of Shears^ who had also put his name on it. Shears 
notice of the lost it, or it was stolen from him; but it was proved, that he bad 
tlSj^ddw^ advertised it immediately on its being lost, 
came possess* The names of Stokoe and Shears were on the back of the bill ; 
^^ '^* and on its being discounted, tlie person who discounted, was de- 

sired to put his name on it ; he put the name of John Warren on 
it ; and no further inquiry was made by the plaintiffi, who paid 
him the amount, deducting the discount. 
The defendants were indemnified by Shears. 
The Attomey^General stated the grounds upon which the 
payment of the bill was resisted : That he was in possession of 
[ 57 1 evidence to shew that the bill was the property of Shears^ by 
whom it had been lost : That Shears had advertised it, and so 
given notice to have it stopped in payment : That though a 
person might pay a bill to which he was a party, to one who had 
come dishonestly by it, by reason of the personal liability attach- 
ed to his name on the bill, — a banker, or any other, should not 
discount a bill for a person unknown, without using diligence to 
inquire into the circumstances, as wpll respecting the bill as of 
the person who offered to discount it : That it was the usual 
course of the banking trade, which he was prepared with evi- 
dence to shew, that wherie a bill of the amount of the present was 
offered for discount, never to do it, without making such in- 
quiries ; and that he would call several bankers to prove to that 
effect. 

Lord Kenton. I think the point in this case has been set- 
tled by the case of MUUnr v. Racc^ in Burram. If there was any 

fraud 



TRINITY TERM, 41 GEO. III. 

fraud in the transaction, or if a bona Jide consideration had not 
been paid for the bill by the plaintiffs, to be sure they could not 
recover ; but to adopt the principle of the defence to the full 
extent stated, would be at once to paralize the circulation of all 
the paper in the country, and with it all its commerce. The 
circumstance of the bill having been lost, might have been ma- 
terial, if they could bring knowledge of that fact home to the 
plaintiffs. The plaintifis might or might not have seen the 
advertisement ; and it would be going great length to say, that 
a banker was bound to make inquiry concerning every bill 
brought to him to discount ; it would apply as well to a bill for 
10/. as for 10,000/. 

With respect to the evidence offered of the usage of other 
banking-houses, I cannot admit it : it depends on their mode of 
doing their business, or on their funds. This could not affect 
others who acted on different principles, but with equal integrity. 
That which had been called the usage of trade, depended on the 
different degree of confidence which different men possessed, and 
not on any settled or regular rules. 

The magnitude of the bill has been pressed as a ground of.^ 
suspicion by the defendants' counsel : I do not feel it of such 
importance. A person going to the country, and having occa- 
sion to bring a sum of money, might prefer bringing it in that 
way rather than in money. I therefore see no misconduct im- 
putable to the plaintiffs ; but I think they arc bound, under the 
circumstances of the case, to prove the value actually paid for it. 

The plaintiffs proved the consideration paid for it, and had a 
verdict. 

Garraw^ Gibbs^ and Espinasse for the plaintiffs. 

The Aitomei/'Generalj ErskinCi Parky and Ilolroyd for the 
defendants. 
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ARGUED AND RULED 



AT 



NISI PRIUS, 

ON THE 

HOME CIRCUIT. 



MAIDSTONE SUMMER ASSIZES, 1801 
CORAM LORD KENYON. 



Elliott, Executor of Thompson, v. Rogers. 

If there is an A SSUMPSIT for use and occupation of certain premises 

agreement by x\ belonging to the testator. 

miae an house, The plaintiflF proved, that the premises belonged to hid testa- 

by words not ^r ; and the occupation by the defendant* 

^ci^le^ The defendant's counsel objected to the form of the action, 

mise, the par- and contended, That the plaintiff should be nonsuited, as the 

SnM^^^n testator had demised the premises by deed ; which they pro- 

foruseand duced. 

occupation. j^ ^^ ^.^^ ^^^ began, " Articles of agreement between 

Thompson (the testator) and Rogers (the de- 
fendant);" by which Thompson agreed to let, and to make 6 
lease to the defendant : and it was there further agreed, that the 
expenses should be borne between them. 
[ 60 ] Per lA)rd Kenyon. If there was a demise by deed, the 
plaintiff could certainly not maintain an action in the present 
form ; but this is not a lease of the premises, it is only an agree- 
ment for a lease. The defendant does not hold under the deed ; 
and the action is therefore maintainable. 

Verdict for the plaintiff. 

Besti Seijt. and Marryat for the plaintiff. 

Garrcm and Latves for the defendant. 

Hartshork 
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. 1801. 

Hartshorn et fdt. Assignees of Wright, a 

Bankrupt, v. Slodden. 

npHIS w«8 an action of UPl^iV for a quimdty of eartbcn-wara If \i cm Bcor^ 

^ and glass, the property of the bankrupt, and ckiaa^ by \ii^ ^^^^Ser 

assignees, on the ground of the defendant haviag |)ecQ|pe pos- oatheefepf 

sessed of it by an uadae pnaference. hitbankruit- 

•' * cy by press* 

The case was, That the bankrupt carri^ an the business of ing him for 

an earthen-ware and glass-shop, in Canterbury, He was in- payn^e"^ and 
debtedto the defendant in the sum of 100/.; and fer thal| she bad appear to be 
taken a bond payable m Marchj 1801. ^ ^^^^ 

On the 29th of November^ 1800, suspecting the credit qf the to give a frau- 
bankrupt, and that he was likely to fail, she prevailed on him to dulent prefer- 
give her to the amount of 90/. in glass and earthen-ware, to ditor may 
cover part of her debt; but it was not in the way of her business hold thoge 
to sell such articles, but for the purpose of covering her debt. SMm^ydSe 

*0n the 6th of December following, the bankrupt was arrested; on the secu- 
and, while in custody, executed a bill of sale of all his effects, to jdSt ^woot 
a creditor ; and thereby committed an act of bankruptcy. He due at the ^ 
was liberated on executing a warrant of attorney, and then ab- ^^V^si i 
sconded ; and soon after was declared a bankrupt. 

The counsel for the plaintiff contended, That, from the cir- 
cumstances of the bankrupt being arrested so soon after he had 
delivered the goods to the defendant, and his then absconding, 
there was sufficient evidence to shew, that, when he delivered 
the goods to the defendant, he knew he could not stand ; and, 
of course that this was fraudulent, as he must have known that a 
bankruptcy was inevitable, and that the creditors would be de- 
frauded ; but that the money, being not then due^ put it out of 
doubt. 

Lord Ken YON said. He had considerable doubts on the case ; 
there was no evidence of fraud, or of voluntary fraudulent pre- 
ference. He had once been of opinion, that this would be 
deemed fraudulent ; but that he found himself pressed by the 
case of Mr. Payne the bookseller (6 Term Reports^ 152.), in 
which the transaction was similar to this, in which the Court of 
King's Bench held. That a creditor might secure himself, as the 
defendant had done here : that here, there was no evidence of 
any act of bankruptcy committed, or in contemplation; i^ there- 
fore, the case stood clear of the circumstance of the debt not 
being due when the goods were delivered to the defendant, he 

much 
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much doubted whether he should not be bound to direct the 
jury to find for the defendant ; but that circumstance formed a 
new feature in the case ; "^that, he thought, distinguished it from 
the decided case ; and he should direct the jury to find for the 
plaintiff; but the defendant should have liberty to move to set it 
aside without costs. 

Verdict for the plaintiff 

Garrc/Wf Bestj and EspiruLSse^ for the plaintiff. 

Shepherd and Harvey for the defendant. 

In the next tenn the Court of Common Pleas was moved for a rute to shew 
causcy Why the verdict should not be set aside and a nonsuit entered \ which 
rule was afterwards made absolute, 

yid. 2 Boj, 6c Pull. 582. 
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SITTINGS AFTER TERM. 



George v. Perring et alt. Sheriff of Middlesex. Nov. soth. 

nPHIS was an action of debt on stot. S2 Geo. 11. ch. 28. Where more 
-^ brought to recover the penalty given, for taking above the allowed by" 
sum allowed by the statute from the plaintiff, on the taking a statute has 

The case stated on the part of the plaintiff was. That a bail- by an officer 
able writ having issued against the plaintiff, at the suit of one ji^tfjf "^ 
SaviUy marked for bail for 12Z. 105^ he was arrested under it, lock-up house, 
and carried to the house of one EvanSf who kept a lock-up ^' ^^ ^ 
house: Evans was a sheriff's officer, but not the ^officer who made to whom the 
the arrest; nor was the warrant directed to him, but to another J^"^^ 
officer : while the plaintiff was in custody at Iivans% he entered ^o whose 
into the bail-bond in question, and paid Evans for it 21. I2s. 6d. hinuethede- 

The plaintiff proved the issuing of the writ; and was pre- brought after 
paring to call the sheriff's officer who made the arrest, to prove being arrest- 
the circumstances that took place at Evan^s house, and the pay- ^^^[^[^t 
ment of the money to him for the bail-bond. the &i% 

It was objected that the warrant of the defendants to the [ ^^ 1 
officer should be produced. 

It 
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It was answered and contended by the plaintiff's cooDseli That 
he having been brought to Evam^s house after having been 
arrested, the warrant was delivered to him, and kept by him 
after the bail-bond was entered into. 

Lord Kemyon. The plaintiff can proceed no fiucther without 
the production of the warrant ; but I am of opinion, That the 
action is not maintainable under the circumstances of the case. 

This is ah action against the sheriff for the misconduct of 
his officer, who, under colour of his office, has extorted from 
the plaintiff a sum of money, for the charges of a bail-bond, 
beyond the sum allowed by law. It might be sufficient to say, 
that the sheriff must be connected with the acts of his bailiff, who 
must appear to have been acting under his authority at the time 
of committing the illegal act; and that has not been done her^ 
for the warrant which gave the authority has not been produced: 
but there iis more in this case; the sheriff must be made cEimioal 
by the act of his officers^ not as officers generally, but as such in 
the particular case in question; it must appear that be bad en- 
trusted them with his authority in the particular case in which 
they had abused it ; and the del^;ation of that authority must 
appear by his having in that cs^ directed his warrant to them. 
In this case, the extortion was committed by Evans ; but he was 
not the officer to whom the warrant was directed | the hause of 
Evans was not the sheriff's gaol ; nor was the plainti^ while 
there, in the sheriff's custody. Though Exxins may be answer- 
able for his own extortion in another action, he cannot, by his 
act, make the sheriff criminal in a case in which he was neit|ler 
entrusted nor concerned. 

The plaintiff was nonsuited. 

Erskine and Mavley for the plaintiff. 

Garret and Espinassc for the defendant. 



Dawson, Gent. v. Sir Ro&fiRT Lawlet, Bart* 

//otpIoSS^ a SSUMPSIT by tb? plaintifl^ who was an attorney, to re- 
by a person -^^ cover the amount of his bill, for business done in preparing 

^"?2"S a release. 

after an award . • • l 

has been made The defendant having been engaged in ^xi arbitration, the 

against hiniy 

and he 18 desired to do what is needful, be shaii be dirrcby warranted to carry thr whole 

award, as far as respects bis client, into effect, though his inunediatc (msincss was to do but 

part of it. 

arbitrator 
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arbitrator had awarded, that he should pay a sum of Bl. and thai; 
be and the other party * to the arbitration should execute to each 
other mutual releases. 

The plaintiff was not the regular attorney for the defendflut, 
but had bepn employed by him to pay the 5/. ; and, on being 8« 
employed, he said, That he would take care that Sir Bab^t 
Ltmley should have no more trouble about th0 business : upon 
which be was told by the defendant to do the needful* 

Afterwards, diapovcring tiiat, beside the payment of the 52. tfi^ 
parties were to execute mutual releoses, he had prepared a re* 
lease pursuant to the award ; for which the defendant ref^f^ 
to pay. 

It waa contended by his CQunsel^ That this was a special re- 
tainer for one purpose only, the payment c^ the 5/. undor tb^ 
award : That the plaintifl^ not being the regular attorn^ of th^ 
defendants) an express order ought to be proved to do the busi^ 
ness in question, or he could not recover. 

Lord Kekyon said* That thatf a9 a general position, might be 
true ; hut that the defendant, haviiq; given orders to the plaintiff 
to do what was needful, thereby authorized him to takQsueh 
steps as were directed by the award to which the payment ot^ 
5L imn^ediately had relation ; and that the executing of mutual 
releases being also part of the award, it pame within the scope of 
his authority, and that the plaintiff was entitled to recover. 

Verdict for the plaintiff. 

Garram and Marryat for the plaintiff. 

Mingay for the defendant. 



ISOI. 
Geot; 
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Dickinson v. Shbe. 

ASSUMPSIT for servant's wages. 
Pica of non-assumpsit as to all except 5/. 5^., and as 
to that sum a tender. 

To prove the plaintiff's case, bis counsel called a servant who 
had lived in tlic defendant's family. She was examined, cross^ 
examined, and proved the plaintiff's service, so as to entitle him 
to recover. 

When the plaintiff had finished bis case, the defendant's gouji«- 
sel was proceeding to prove the tender. A witness was called, 

sclfor the defendant is not bouod to examine asm chief, but may put leading 
cross-examiaation. 

who 
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Under a plea 
of tender, 
where the ^ 
pJaintiff dis- 
puted the 
quantam»to 
prove a tender 
tome money 
must be prov- 
ed to bemt)- 
duced, though 
it is not neces- 
sary to prove 
theexaasum. 
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who (ailed in doiDg it; so that it became necessary to call back 
the servant who had been first called* by the plainti£^ to prove 
the tender. 

GarroWf for the defendant, was proceeding to put this question 
as a leading one^ ** Did you not see your master tender the plain- 
t]£P the sum of 5L 6s. on account of his wages 7* 

Mingay^ for the plaintiff, objected to this mode of examining 
the witness, contending, that the witness having been examined, 
cross-examined, and quitted, — ^by being brought back to be ex- 
amined, to prove the defendant's plea, she should be examined as 
a witness called in chief to prove the issue; and that the question 
should not be put in that leading 6hap6. 

Lord Kenton ruled. That the witness having been originally 
called by the plaintiff, and examined as his witness, the privilege 
of the defendant to cross-examine, remained in every stage of 
the cause, and for every purpose; and that the question was 
therefore properly put by the defendant's counsel. 

To prove the tender, the defendant gave in evidence. That he 
and a friend had gone to the chambers of the attorney for the 
plainti£^ and said, that he was come to settle with him the account 
of the plaintiff: That he produced a paper, containing a state- 
ment of the account, in which he made the balance 5/. Ss. ; which 
he said he was ready to pay ; but he produced no money nor 
notes : The plaintiff's attorney said. He could not take that sum, 
as his client's demand was above Si. - 

Garraw^ for the defendant, contended. That this was a suffi- 
cient tender, by the plaintiff's attorney having objected to the 
quantum of the sum demanded ; relying upon the rule^ that if, 
at the trial, the sura which the defendant had proposed to give 
was found to be the right one, it dispensed with the necessity of 
an actual production of the money. 

Lord Kenyon said. That, when there was a dispute as to the 
amount of the demand, the plaintiff, by objecting to the quantum, 
might dispense with the tender of the actual, or of any specific 
sum ; there should, however, be an offer to pay, by producing 
the money, unless the plaintiff dispensed with the tender express- 
ly, by saying, that the defendant need not produce the money, 
as he would not accept it ; fof, though the plaintiff might refuse 
the money at first, if he saw it produced, he might be induced to 
accept of it 

Verdict for the plaintiff. 

Mingay 
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Mingay and Humphreys for the plaintiff. 1801. 

Garraw for the defendant. ■ 

Dickinson 

Vid. Douglas v. Patrick^ 3 Term Rtp. 684. Black V. Smlih, Peake^ N.P. Shee.. 

Cyj. 88.; which latter case seems rather contra. 



COTTERELL V. GRIFFITHS. 

rwiHIS was an action on the case, against the defendant, for Where the 
-■• obstructing the plaintiff 's lighu. Sdjdtoll^to 

Plea of Not guilty. ^ by means 

The plaintiff proved. That he was possessed of an ancient ^ Wmds 
house, the windows of which looked into the defendant's garden: den oTthe 
That- the defendant had erected a large paling, which had com- ^?°if?f '*' 
pletely darkened them ; and there rested his case. ^es away, 

The defence relied upon by the defendant's counsel was, That ^^ opens an 
the windows had never been completely open, but had had bluids view into^the 
fastened to the window-frames, which prevented the plaintiff from JK^* ^^ 
seeing into the defendant's garden, the blinds sloping upwards, cannot justify 
and only serving for the admission of light: That the plaintiff snaking an 
had thrown down those blinds, and thereby opened a full aqd pievent the 
uninterupted view over the defendant's premises, and thereby plaintiff so 
deprived him of the privacy and returement of his garden : That the^y m- 
the plaintiff having only a qualified * right of enjoyment by means ders die plain- 
of the blinds, could not alter it to an uninterrupted view over the ^^^ duiT 
defendant's garden, to prejudice him in the enjoyment of it; and ^an before* 
that it was therefore lawful in him to prevent the plaintiff from [ * 70 ] 
that mode of enjoyment, to which he was not entitled. 

Lord Kenton asked, if the paling erected by the defendant, 
in the front of the window, had rendered the rooms more dark 
than they were when the blinds only were up ? 

Being answered, that it did, his Lordship said, That the plain- 
tiff was clearly entitled to recover : That, to sustain this action, a 
total privation of the light was not necessary ; any thing which 
tended to deprive a person of the enjojrment of the light and air, 
in the same quantity to which his house was entitled as an ancient 
messuage, entitled him to an action ; That here it was admitted, 
that, since the erection of the nuisance complained of, he had 
not the same quantity of light as before while the blinds remained, 
and that that was such a privation as entitled him to recover in 
the action. 

It 
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It was urged for the defendant, Tliat one of the windows af- 
fected by the erection, was not an ancient one, but broke out by 
the plaintiff in the wall which joined the defendant's garden ; but, 
upon examination, it was said, by a witness, to have been broken 
open thirty years ago. 

Lord Kenyon said, That was sufficient : That, though a person 
could not break out windows, and give them then the privilege of 
ancient lights, in tbecase of UpsdeU v. Wilson^ before Lord Chief 
Just. WiLMOT, he had held, that if the windows were open 
twenty yeftrs, or, perhaps^ less, that gave the owner of the house 
such a right, that they could not be obstructed ; and that had 
been since considered as the law on the subject. 

Verdict for the plaintiff. 

Garr&ao and Harrison for the plaintiffs 

Oibbs and Reader for the defendant. 

Vid. die case of Lnvu ▼. Price, Worcester Summer Assizes, If6l» Coram 
WlUiOT, Chief Justice. Espin. D%. N. P. 636. 
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Wilson v. Page. 

npHIS WAS an action of trespass, for cutting turf, and digging 
-^ sand, loatti, and gravel, on Hampstead Heath. 

The defendant justified under a custom for the tenants of a pais 
ticukr cof^hoM tenement parcel of the manor stated in the plea, 
to cut turf and dig sand, loam, and gravel, to be used and spent 
on the tenement. 

Issue was joined on the custom i^ted in the plea. 

The plaintiff proved the trespass committed by the defendant, 
and th^ closed his case. 

The defendant then offered to call witnesses, to prove a general 
usage for all the copyholders of the manor at large, to cut turf, 
dig gravel) loann &c«* but without being able to prove theparti^ 
culaf usage as to the tenement stated in the plea. 

GJU#, for the plaintiff, objected to this general evidence, and 
eontended) Thai the defendant should be confined in his evidence 
to the proof of the pafticnlar usage stated in the plea ; and shoold 
not be permitted to go into evidence applying to all tbe copy- 
holders of the manor at large. 

It was answered by Um defendant's counid, that evideaot of a 
general usage going over the whole manor, necessarily- iadudad 

7 that 
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that of a particular tdliieinent parcel of the manor, and wa^ thete- 1 SOI . 
fore admissible. * 

Lord Kemyon ruled, That such general evidence was inadmis* WitaoM 
sible: That the defendant, having pleaded a custoth confined to Pagx. 
a particular tenement, should be bound by his plea, and confined 
to evidence of it only. His Lordship rejected the evidence ; and 
there was a verdict for the plaintiff. 

Gtbbe and fVoodfor the plaintiff. 

Erskine^ Garrow^ and LaweSf for the defendant. 



ROLFE r* NORDEN. Da . sd. 

ASSUMPSIT for use and occupation, goods sold and dell* When a ten- 
« • « « der has been 

vered, with the common money*counts. made in the 

Plea to the whole declaration non assumpsit, except as to 5/. ; term, prior in 

and as to that a tender. comment. 

*The action was brought in Easter term, which began on the ment of the 
oo^ ^p ^««^*7 action, but the 

22d of 4pn/. declaration 18 

The plaintiff having proved his case^ Uie defendant called a of the same 
witness to prove the tender of the 51. pleaded. ^^ to^ 

This witness proved, that he was in company with the plaintiff first day of the 
and the defendant, on the 2Sth of Aprilj on which day the defen- ^^J»^. 
dant tendered 61. to the plaintiff. ' shall not be 

It was then contended by the plaintiff's counsel^ that the evi- ^^'^"'^^^ 

dence was inadmissible as an answer to the plaintiff's action ; for trader in evi- 

that the declaration being entitled generally of Easter term, it had ^^^5l u^f^ 

rebttiDn to the first day of term, the 22d, and, of course, the ten- beena^tecial 

der being on the 25th, was subsequent to the comm^cemoit of ^n<";odiim 
^, . ot tne oty. 

the action. ^ ' 

r Mo 1 

It was answered by the defendant's counsel, that the party ^ ^ 

should not be concluded by fiction of law, which was introduced 
for the furtherance of justice ; and that he should be at liberty to 
shew the true time when the writ was sued out, and that, in truths 
the tender preceded it: That this had been so settled in a casein 
BwroWf of Morris v. Pygh. [3 Burr. IMS*] 

* Le BukNC, Justice, said, That he was of qpinion, the de- 
fendant was bound by the relation of the declaration to the first 
day of the term, unless there was a special memorandum of the 
day when it was filed or delivered : That if, in fiu:t, the writ was 



* Lord Kenyoa wai abieot, from iUness, almost the uriiole of the sittii:^ 
sbcr thii teim. 

"^sued 
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sued out in term, and the tender was made in term, but prior to, 
the commencement of the action, the defendant ought to have 
taken out a summons, and compelled the pkintiff to have entitled 
his declaration according to the truth ; and then the defendant's 
plea would apply to the time appearing on the face of the declara- 
tion. 

Erskine^ contra^ strongly contended, that he had right, without 
taking such steps, by producing the writ itself, to shew the true 
time when it was sued out. 

Le Blanc, Justice, said, he should admit it ; but with liberty, 
to the plaintiff to move to set the verdict aside, in case the defend- 
ant proved the tender and had a verdict. 

Tie defendant, however, not being able to produce the writ, the 
plaintiff had a verdict 

Gibbs and Marryat for the plaintiff. 

Erskine and Espinasse for the defendant. 



SITTINGS AFTER TERM AT GUILDHALL, IN 

THE KING'S BENCH. 



Dec. 14lh« 
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cannot be 
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ed as to what 
he swore in an 
affidavit, 
unless the af- 
fidavit is 
produced. 

C*75] 



Sainthill v. Bound. 

^T^HIS was an action brought to try whether certain goods taken 
^ in execution, under a judgment, confessed by one Lee^ were 
the property of Lee or of the plaintiff? 

* A witness was called and examined on the part of the plaintiff. 
GibbSf of counsel for the defendant, was proceeding to cross-ex- 
amine him as to what he had formerly sworn in an affidavit 

Lord Kemyon interposed, and asked, if the defendant had the 
affidavit in court, or an office-copy? as it was necessary to have 
the affidavit to read, before the witness could be examined as to 
its contents. 

The affidavit not being in court, the witness was not cross-ex- 
amined to it; and the plaintiff had a verdict. 

Erskine and for the plaintiff. 

The Attomey-Genejol and Gibbs for the defendant. 



HuiXE 



MICHAELMAS TERM, 42 GEO. III. 75 

• 1801. 



HULLE V. HeIGHTMAN. 

T^HIS was a special action on the case. When the 

-*• The declaration stated, that the plaintiff being a sailor, and ^^Jf^ ^ou *- 

he defendant the master of a certain Danish ship called the Nep^ try enter into 

iinttf, that the plaintiff hired himself as a sailor on board the said ^° agreement 
- , *^ , conformable 

hip, on a voyage from Altona to London^ and back again to .to the laws of 

Denmark : That it was further agreed between the plaintiff and ^^^ ^^" 
be defendant, that in cate the defendant should not permit the cannot; by a 
>Iaintiff to return to Denmark in the said ship, he would pay him subsequent 
wo months' wages. The declaration then averred, that he had contravene 
requested him to permit him to return to Denmark^ or to pay him such laws ; 
he two months' wages ; •but that the defendant had dismissed him mentuTsuch 
It London^ and had not paid him the two months' wages, or any . effect cannot 
vages for the voyage from Altona to London. : be Enforced. 

. There were the common counts for work and Iabour,'&c. ^ -■. 

The plaintiff and defendant were subjects of Denmark^ and the 
ihip Danish property. . . 

The ship's articles, which were settled by the laws of that coun- 
try, were given in evidence ; they were printed, and proved to be 
the established form of such contracts. 

. By those articles, the captain is bound to bring baclchis crew 
to Denmark^ under penalty of life and limb. By another article, 
it was further provided, that no ^ilor shonld demand any money ; ' " 
from. the. captain while abroad ; but that every one should con- 
tent himself with the money received upon hand until the comple- 
tion of the voyage, to the satisfaction of tlie captain and his own- 
ers; and until such time as the ship and cargo shall be safely 
landed at AUona : and it was to be at all times in the option of 
the captain to give money to the sailors, or not, when abroad; 
Qor should it be lawful for any of them to demand a discharge 
while abroad; but each was to be held to complete his voyage^ 
being bound to that effisct by subscribing the articles. 

There was no clause whatever in the articles by which two 
months' wages were to be paid in case any of the sailors were di^-^ 
missed in a foreign country, as the plaintiff had declared. This 
being made as an objection by the defendant's counsel to the 
plaintiff's recovering to that amount. 

. OiUi stated, that he proposed to give in evidence a collateral [ 77 ] 
agreement, by which the defendant promised the plaintlfl^ and^ 
. Voi^lt. E tiie 
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]S01. the other sailors, to give them two months' wages, in case he dis- 
• charged them at a foreign port before they returned home* 

^^ This was objected to^ as varying the written terms of contract, 

HnouTMAK. under which the plaintiff had agreed to sail. 

Le Blanc, Justice, said. That the plaintiff could not go into 
any such evidence^ as it contravened the laws of the country un- 
der which the contract was made ; the defendant having bound 
himself, by the laws of that country under a penalty to bring back 
the crew which sailed with hi^i. He therefore rgected the evi- 
dence. 
When tailors GiMf, for the plaintiff, then proposed to go into evidence on 
have aailfd ^jj^ general counts, for work and labour for the part of the voyage 
arddet, by performed, from Altona to London. 

^^'^ ^7 This was opposed by the defendant's counsel, on the grounds 

serve to the ^^^ under the articles, the sailors were prevented from making any 
end ^^ demand for wages until their return to their own country, and 
ISE'byill^ tlie voyage was completed. 

treatment. It was urged in reply to that, that the evidence went to prove 

toSvc die™ *^^^ ^® captain had, by his own act, put an end to the contract, 
•hip, they by compelling the men to leave the ship : That he should not 
SSl^'^ therefore be allowed to avaU himself of the articles which, by his 
the injury, own act, he had broken ; nor seek to protect himself by a dause 

and cannot go jj, those articles which he himself had rescinded. 

for work and 

labour. *Le Blanc, Justice, assented to this, and a witness was called : 

r «yg 1 He proved, that after the delivery of the cargo at the port of 
London^ the defendant had ill-treated the crew, particularly by 
refusing them a proper allowance of victuals. That upon their 
remonstrating, he told them, ** They might go about their busi- 
ness, as he could get enough of their countrymen who would, 
since there was peace^ be glad to work the ship home for their 
victuals :" That, in consequence of that, the plaintiff and some 
others had left the ship and gone on shore. 

He admitted, however, upon bis cross-examination, that the 
eaptain had required them to return ; but they refused, sayinj^ 
<< It was too late, as they bad taken the law of him ^ and that be 
again, before he sailed, required them to join the ship, which they 
had not done, and he had sailed without them. 

Lv Blanc, Justice, upon this evidence said, he thought the 
plaintiff was not entitled to .recover: That while the written con- 
tract remained open, the plaintiff wa» bound to proceed on it : if 
indeed it was rescinded by the act of the defendant, it would be 

otherwise, but he thought it was not so here : Thatbe coidd see 

• • many 
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many dangerous conseqaences from allowing sailors, upon any ISO]. 

disagreement with the captain, to leave the ship ; and though the 

Captain afterwards oflFered to take them back, to hold the contract ^^^^^ 
so completely rescinded, that the sailor should be allowed to pro- HEiGUTMAy. 
ceed generally in an action for work and labour : That if the cap- 
tain had ilUtreated the sailors, so as to make it necessary for them [ 79 ] 
to leave the ship, the sailor should have declared specially for the 
injury, by which he Was prevented from completing his voyage 
and earning his wages. He therefore nonsuited the plaintifi*, giv- 
ing him leave to move to set aside the nonsuit, and enter up a ver- 
dict for 6/., which was the admitted rate of wages for the time the 
plaintiff was pn the voyage. 

In the course of the cause, it became necessary to inquire into 
the laws ot Denmark^ with respect to contracts between sailors and 
the captain. To prove it, the counsel for the defendant called 
the Danish consul, and were proceeding to ask him as to the law ; 
when the plaintiff asked him, if the law, about which he was about 
to be mterrogated, was written or unwritten law ? 

He said it was a written ordinance of the government 

Le Blanc, Justice, said, he could not admit parol evidence 
of it, as it could be proved another way. 

Gibhs and Reader for the plaintiff. 

Qarram and Espinasse for the defendant 

In die next term, GMs moved to set the nonsatt aside* on the ground that* 
•under the circumstances of the law, the plaintifF should have been allowed to 
hafe gone into evidence for work and labour ; but the Court agreed in opinion 
with the Judge, and refused the rule. 



White v. Taylor and Simcoe. 

npHIS was an action of trespass and false imprisonment. 
"■■ The defendant Taylor, was a constable. 

The circumstances of the case were these : — ^The plaintiff had 
hired a coach, which was driven by the* defendant Simcoe. Being 
dissatisfied with his conduct and insolence, he had got out of the 
coach, and, intending to punish him, ^shed to take his number, 
which he had taken hold of for that purpose. The defendant 
Simcoe^ observing his purpose^ violently drove away, leaving the 
niunber in the plaintiff's hand. 

The plaintiff having gone to the watch-honse to prefer his com- 

£2 plaint^ 
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1801. plaint, the cobchman was sent for, when he charged the plaintiff 
with having stolen his number. Taij^lor presided in the watch- 
house as the constable, and on this complaint being made, com^ 
mitted the plaintiff to the Connier. 

The counsel for Taylor relied on the case of Samuel v. Payne^ 
DougL and contended, that the charge having been been regularly 
made before him, he was justified in committing the plaintiff. 

Erskine^ for the plaintiff, adm^ted. That if a constable bona 
Jtde receives a charge, and commits the party charged, however 
unfounded the charge might be, no action was maintainable 
against him : but he contended, that where he acted without ^ 
[ ^^ 1 charge, without taking proper care, or using a proper d^rree of 
discretion ; and where it appeared that the charge wa^s totally 
unfounded, that it was a matter to be left to the jury, whether 
the committal was bonajlde^ or an improper exercise of the, au- 
thority with which he was invested ; and which he contended had 
been the case here. 

Lb Blanc, Justice. I think it is a matter of law, and not to 
be left to the jury. If no charge was given, or a collusive on^ 
whereby the constable has made himself a party in oppressing 
and committing the plaintiff to prison, he will be liable to ao 
action; but that is matter of evidence. He may, if he please^ 
use his own discretion, and exercise his own judgment, on a 
charge made before him ; but if the plaintiff cannot make out 
such a case as amounts to collusion, or that makes the constable 
a party to the wrong; if a regular charge is made before him, he 
is warranted by law in committing the party charged : that was 
the case here, and in my opinion entitles the constable to a ver- 
dict. As to the hackney-coachman, he having made the charge 
Knowingly and without foundation, in consequence of which the 
plaintiff has been imprisoned, is guilty of a trespass; and the 
plaintiff is entitled to a verdict against him. 

Verdict for the plaintiff against Simcoe^ and (ot the defendsiit 
Taylor. 

Erskine and -^— for the plaintiff. 

GibbSf Parki and Gurney for the defendant. i ; 
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Wright t;. Lawes. October nth. 

THIS was a special action on the case. To depriTe 

The plaintiflF, by his declaration, complained, That four ^^"^^^j^^ 
pipes of Porf-wine had been sent to him from London to Yar* right to stop 
moitthj where they had been received by liis agent, and delivered f» tratuitut it 
to the defendant, to be kept and warehoused for him for a certain ^~ ^^^ ^^^ 
rkward to be paid by him ta the defendant, and to be afterwards ^^^ ^ ^^- 
ddivered to him ; and then assigned a breach in the non*delivery. comignee's' 

There was a count in trover, and b general plea of Not Guilty place of 
to the whole declaration. nifficieiit if 

The case was, That the plainti£P,. who was a manu&cturer at they have 
t^onoichf had, in the June preceding, entered into an agreement ^JJ^^^ '* 
with one Shevillf for the purchase of four pipes otPort-wine ; one and that he 
of which was. to be paid for in money, to the amount of 76/. ; g^Ji^ciu^ 
an4 fer the remainder, ShexriU was to take goods in which the ownership in 
plaintiflF dealt. . ^*^- 

Shevill wrote up to his correspondent in London^ a person of 
the name of Farquharsonj to send the wine. He purchased it 
from Bamfordf Bruin^ and Co. ; and had the four pipes shipped ; 
and, by the bill of lading, consigned them to the plaintifl* by a 
vessel employed in the course of trade between YarmotUh and 
London. 

When the wines arrived at Yarmouihy one Boardman^ as the 
agent for the plaintiflF, reoeived the wines on his account; but his [ 83 ] 
own cellars not being large enough to bold them, he applied to* 
the defimdant; who took them into his cdlars, and was to be paid 
for the warehouse-room by the plaintiff. 

Two days after, the pkintiff camt over to Yarmoulh from 
iformich^ where he lived; went to the defendant's cellars where 
die wines were deposited, tasted, and took samples of them. 
. While the wines regained in the defendant's possession. Bam" 
/0rdf Brtsin, and Co. discovering that Farquharsonj to whom they 
had sold the wines, was a swindler, and a man of no property ; 
they stopped the goods in the defendant's possession, by giving 
him an indemnity; and the present action was brought for. the 
reeovory of them. 

The defendant's counsel stated their defence to be, first, That 
the plaintiff was concerned in the purchase of the wines by cqllu- 
aion with Sketnll and Farquharumf which being fraudulent, they 

contended^ 
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1801. contended, no property could pass by the sale. 2dly, That the 
wines having been improperly obtained from them, they had a 
V. right to stop them in transitu. . 

I^wss. Upon the first point made, Lord Kenyon ruled. That, as the 

wines had been improperly obtained from Bamford, Brmn^ and 
Co., it was incumbent on the plaintiff to shew, that he had fairly 
purchased the wines, by giving clear evidence of the agreemei^ 
with Shevill. 

The plaintiiF proved it clearly, and also the payment of the 
75/. for one pipe. 
[ 84 ] It was contended by the defendant's counsel, that this entitled 

the plaintiff to that one pipe only for which he ha4 paid* 

Lord Kenyon said. That it was an entire agreement ; and that 
pn proving the consideration paid for one pipe^ and the agree- 
ment for die remainder, he should hold, that it gave the plaintiff 
a title to the whole. 

Upon the second point, with respect to Bam/brdy Bruifh ^ 
Company's right to stop the wines in transittif the defendanl's 
counsel relied, That the plaintiff living at Noraoich^ the good^ 
^ust be deemed to be in transitu until they arrived there; 
whereas here, they had arrived only at Yarmouth: and had' 
liever been delivered at Norwich : that the usual course was, to 
put them into lighters at Yarmouth^ and forward them to Norwich i 
ao that, until their arrival tl^ere, they were in transitu^ and could 
be stopped by the owners. 

For the plaintiff, it was answered. That the goods being aent 
by sea, if the consignee was ready to receive them when di»f 
charged from the ship, that was a delivery, at whatever period of 
their course of delivery they were so received: That the colh 
signee, w(|s not bound to receive them at his own door : it might 
suit his advantage to have them delivered at another place; bat 
that here, as the wines were landed, there was a oomplete ddi? 
very; an act of ownership exercised on them by the plainti£^ by 
taking samples, which, under the authority of the case niSUkf. 
V. Heyward^ 2 Hen. Blacks* 504, vested a complete proper^ ia 
theplaintif. 
[ 35 ] Lord Kenyok. There is no polour for saying that these 

goods were in transitu. I once said, that, to confer a propsr^ OQ 
the ^nsignee, a corporal touch was necessary. I wish the e^- 
pres^ion had never been used, as it says too miidi; buthen^ if a 
corp^gr^^ touch was accessary to confer a property on the con- 
signee, it had taken place ; but all that is necessary is» that the, 

oonsigqee 
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consignee exercise some act of ownership on the property con- 180K 

surned to him ; and he has done so here : he has paid for the 

. Wright 

warehouse-room ; he has tasted and taken samples of the wines. ^^ 

But it is said, they have not reached the plaintiff's place of abode, Lawes. 
where they were to be ultimately delivered ; but I think there 
was a complete delivery at Yarmouth. If an action was brought 
against the plaintiff for the price of the wines, was not the deli- 
rery at Yarmouth such a delivery as would make him liable for 
goods fold and delivered? I think it would : the consignee had 
Uien ceased to have any further care of them ; he had delivered 
them to the plaintiff 's agent, according to the bill of lading; his 
responsibility was then at an end, and it was transferred to the 
plaintiff. I am therefore of opinion, that the delivery was com- 
plete ; and, of course, that there was no right in Bamford^ Bruih^ ^ 
and Co., to stop them in transitu. 

The plaintiff consented to take a verdict for 75/. only, on re- 
ceiving an indemnity against any action which Shevill might 
bring against the agent. 

The Attorney-General and Espinasse for the plaintiff. 

Erskine^ Gibbs^ and Park for the defendant. 



HocKLEss et alt* v. Mitchell. [ 86 ] 

nnmS was an action of trespass vi et armis^ brought by the Where there 
'^ plain tifis, who were the joint owners of a sloop, called tUe ^^rsofa 
Duke of Cumberlandf of Whitstable^ in Kent^ to recover damages ship, who 
against the defendant, who was a lieutenant in his Majesty's navy, ^qq^^^ 
for the cutting away and destroying the sails and rigging of the mage done to 
plaintiff.' sloop. )^^ 

The defendant pleaded a justification, that he was, at the time the owners 
of the trespass committed, pomnyander of his Majest/s gun-brig ^^JI^l^ 
A the Boxer^ then lying at anchor in the river Thames s that the render the . 
sloop stated in the declaration, was sailing down the river, under "^J^ a.com- 
the direction and guidance of the plaintifi' servants, who tf} nets; ne^ect 
n^ligently and carelessly steered and directed her, that she ran bein^ imputed 
foul of the gun-brig, and became eiitangled with her ; wherefore, ^^ hemiebt 
in order to extricate her, and for her preservation, he necessarily ^^^^^ ^ 
cut the sails and rigging ; which were the trespasses in the de- ^^^^ 
daration mentioned. owners. 

The plaintiff new assigned, That the injury was excessive^ and 

not necessary for the purposes justified in the plea. 

% Flea 
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Mitchell. 
[ 87 ] 



Plea of not, guilty to the new assignment. . } 

The first witness called by the plaintiff was the sailing^masteTy 

who had the command of the sloop at the time. of the injury. ' 

He was objected to by the defendant's counsel, as inadmissible 
without a release. 

A release was produced; but it was executed by one of the 
plaintiff* only. 

Itiwas for this objected to, as it ought to have been executed by 
all the plaintifis on the record, who were the joint owners of the 
said sloop, and who had sustained the injury. 

Lord Kenyon ruled, That it was sufficient if the release was 
executed by one; for that, if an action was brought against the 
witness for neglect of his duty, in case the plaintifis did not re- 
cover in the present action, it would be a joint action i in which 
case, a release by one would be pleadable in bar to the joint 
action. 

The witness was then examined. 

While the plaintiff was proceeding with his evidence <m the 
case^ Lord Kenton said. That, as- the issue stood on the new 
assignment, it was not sufficient for the plaintiff merely to shew 
the damage done^ it was incumbent on them also to shew, that it 
was done wantonly and- unnecessarily: That, whatever mischief 
might have be^n sustained, if it was done under the fair impression 
and belief that it was necessary for the safety of the defendant's 
ship, he would not scan some little excess too closely, but would 
expect clear excess and unnecessary injury to be proved* 

Many witnesses were examined on both sides. 

The jury found a verdict for the plaintiff. 

Erskine, Park, and E^pinasse^ for the plaintiff. 

The Attorney-General and JervU for the defendant* - > 



;[ 88 ] 

Dee. 21 St. 
The Sound 
List) contain- 
ing the ac- 
count of the 
' arriyal of 
^ips there, is 
ndt evidence 
of that fact. 



Roberts et alt. v. Eddington^ 

THIS was an action on a charter-party, by whici) ^e defend- 
ant chartered his ship to die plaintiffs engagect to go on a 
voyage from London to St. Petersburg^ and bring home a cargo 
of deals on their account : dangers of the sea and restraints of 
' princes only excepted, in the common form. 
The ship had not proceeded to St. Petersburg. 
The defence relied upon by the defendant's counsel, was^ thi(t 
the ship, in the course of her voyage, had met with storms and 
bad weather, which had forced her into Dantzic after she had 

passed 
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passed the Sound; and that, daring her stay there, the Russian 
embargo had been laid on ; so that, if the vessel had proceeded 
%o Peiersburg, the a^>tain and crew must have gone into slavery. 

The plaintifis imputed the failure of the voyage to negligence 
and misconduct on the part of the defendant, and proposed to give 
in evidence what is termed the Sound List and the Petersburg 
List, which are documents transmitted by the British consuls 
abroad at those different places to the merchants at home, which 
are publicly hung up at Batson*^ coffee-house, for the inspection of 
the public, ^nd which state the arrival of the different ships at those 
places. By this evidence, the plaintiffs proposed to prove, that 
Qther ships which had sailed in the same fleet with the defendant's 
ahip, and some even long after, had passed the Sounds and arriv* 
ed safe at Petersburg^ and had afterwards returned safely with a 
cargo. • 

Lord Ken YON. Tliesc lists cannot be received in evidence ; 
they are not bottomed in that, without which the facts which ttiey 
are offered to prove cannot be legally established before a jury; 
liamely, they are mere representations, and not upon oath, and 
are therefore inadmissible. 

The Attorriey-General and Burrough for the plaintiffs. 

f^rskine^ Park^ and Wood^ for the defendant. 



1801. 

ROBRRTS 

etak. 

V. 

Eddinoton. 



[89] 



Evans v. D^ummono. 

A SSUMPSIT for goods sold and delivered. 
-^^ iPlea of non-assumpsit. 

The action was brought to recover the value of a large quan- 
tity of hops. The plaintiff charged the defendant, in the cha- 
/acter of a partner with one Combruney who had become a b^ak- 
rupt, and who had carried on the business of a brewer, under the 
^m of Combrune and Company : the plaintiff contending that the 
.defei^dant had constituted part of that firm. 

The plaintiff produced the articles of partnership, dated in the 
year 1787,. between the defendant Combrune and one Bell^ for 
carrying on the business^ of brewers ; and, by a clause in that 
.*deed, the particular attendance and attention of Drummond to 
the business was to be dispensed witli ; so that he was virtually 
bift ^ dormant partner. 

^n 17)92 BeU quitted, the partnership. 

Ei'skitie, for the defendant, stated his defence to be. That the 

demand of fivanSf the plaintiff in this actioDi commenced on the 

T 5th 



Dee. SSd. 
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1801. ^th ofOctobeTf 1799| and ended in the October foUowihg'of the 

year 1800 : That in fact, the defendant, Drummandj bad actual! j 

v!^ quitted all concern with the partnership on the 10th of March, 
DauMMONB. 1 796 ; so that at the time of the goods being fumishedt he had no 
manner of concern with it. He then contended, that, as Drumm 
vumd was a partner never visible in the concern, that it was nol 
necessary to give public notice of the time when he ceased to b^ 
actually so ; but that he was not chargeable from the time when 
the partnership was put an end to. 

Lord Kenyon ad^ed, if Drumnumd, the defendant, was ever 
known to be a partner? He added, that it was incumbent on the 
plaintiff to shew that Drumnumd was ever known publicly in the 
partnership ; as there must be some publicity of his situation, to 
which the plaintiff might be presumed to trust, otherwise he could 
only be charged during4he time he was actually a partner, and 
was receiving the emoluments and profits of the business. 
. The plaintiff then called a witness who had dealt with ConJmmt 
and Co. He was asked, with whom he conceived he was dealing? 
This question was objected to; and Lord Kenyom hdd, that 
it could not be asked. 
[ 91 ] He was then asked, if he bad ever heard Cowimme say that 

Drummond was his part||fer. 

This question was objected to, but Lord Kenton said, that it 
might be asked ; for there being a private agreement between 
Combrune and Drummond for a partnership, Combrune had a right 
to represent to the world who was his partner, and to charge him 
accordingly. 

A witness was then called, who said, that about three years 
ago, in the year J 798, Combrune had consulted him, and told him, 
liiTii Drummond was discontented with the business, and wished to 
breakup the trader and go into the table-beer brewery. 

JErsArfW contended, That whatever might be the effect of these 
declarations of Combrune if made during the partnership, yet be- 
ing made after the partnership had actually ceased, they could not 
bind him ; but not receiving the assent of the Lord Chief Justice 
to that distinction, he proceeded with his defence. 
If twopartners He stated, that a bill in equity having been filed against the 
giveaj^intbiil plaintiff, he had, in his answer, admitted, that from the 18th day 
fora^paitiSr- ^ Aprils 1 800, he had known that Drummond was not a parttier 

i^ donand, with Combrune. From that time, therefore, he contended^ that 

sDOy when the 

bill becomes 

due, the holder takes the separate ^ of ooei the other is dischvged. 

there 
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there was no colour for charging the defendant : That the whole 180U 

demand of the plaintiff should be therefore divided into two parts ; 

the one prior to the J 8th of Ajml 1800, and thp other subse- ^^ans 

quent: That that subsequent to the 18th oi Aprils could not be Drummond. 

charged to the defendants account, he ^having, from that period, [ *92 ] 

ceased to have any concern with the business, with the full know* 

ledge of the plaintiff. As to that part of the demand preceding 

the 18th of Aprils it apiounted to 75S/. for hops sold in November 

and December 1799. These he should shew were paid for; and 

for that purpose he produced a bill of exchange for that amount, 

dated in March 1800, at two months, which he stated had been 

paid. 

The plaintiff's counsel admitted the bill, but denied that it had 
been paid. They stated the transaction to be, that when it be- 
came due^ which was in May^ it had been renewed by another bill 
for the same amount,, by Combrune. 

Per Lord Kenton. Is it to be endured, that when partners 
have given their acceptance, and where perhaps one of two part* 
ners has made provision' for the bill, that the holder shall take the 
sole bill of the other partner, and yet bold both liable? I am of 
opinion, that when the bolder chuses to do so, he discharges the 
other partner. Here the plaintiff has taken the bill of Combrune 
after he admits, that he was informed that Drummond had nothing ' 
to do with the concern. It is a reliance on the sole security of 
pambrwiej and discharges the defendant. 
Verdict for the defendant. 

The Attometf^General^ Parkj and Wood for the plaintiff. 
JErskine^ Gilbsy and Walton^ for the defendant. 
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SECOND SITTING IN TERM. 



Haywaro v. Hague, Gent. 

A fetter de- rpiHIS was an action of debt, for goods sold and delivered, 
meotofl 52t, There was a plea of a tender, and a replication of a subse- 

aenttothede- quent demand and refusal, upon which issue was joined. 

I^iuk' and to '^® amount of the demand was not disputed. 

which an an- The plaintiff proved a demand in the month of August, and 

tamtd that several subsequent applications for payment. 

the demand The bill was filed against the defendant, on the 17th of No* 

£^if a 8^. 'P^wfi^. The last application for payment was by letter, dated 

dent evidence the 14th of November ; which was subsequent to the tender 

^ ^ofd^^ which the defendant had made ; and the question turned *upon, 

mand on the "Whether this demand of payment on the 14th bad been legal 

mand and To this effect the evidence was. That the plaintiff's attorney 

refiwal to a had sent a letter to the house of the defendant, demanding the 

pleaoftender. , i . . /. * . j 

r *94 1 ™^i^^y' <^^ ^^ ^'^^ same time, complaining of bis repeated 

breaches of promise to pay, and threatening to proceed againit 

him. This was proved to have beep delivered to a derki at the 

house 
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house of the defendant ; who brought in the letter, and returned' 
with aa answer, That it should be settled. 

No notice, however, being takeii of it for three days, the bill 
was filed. 

•Part^ for the defendant, objected. That this Evidence did not* 
support the issue : That it was necessary to prove either an 
actual and personal demand, or an actual delivery of the letter 
containing it, to the defendant himself; neither of which had* 
in this case been done; and that there was, therefore, no evidence 
of a demand and refusal subsequent to the tender. 
. Lawrence, Justice, said. That there was sufficient evidence- 
of the delivery of the letter at the defendant's hpuse, containing' 
a demand ; and an answer coming out, that the demand should 
be settled, must be presumed to have come fr6ro the defendant 
bimself ; and that the evidence was sufficient to go to the jury to 
support the issue. 

The plaintiff had a verdict* 

Erskine and Espinasse for the plaintiff. 

Park for the defendant. 



1802. 

HaywarJ 

Haoub,^ 
Gent. 



Grimaldi V. White. 

A SSUMPSIT for work and labour. 

^^ The defendant paid /.into court; and pleaded noii- 
assumpsit. 

The action was brought by the plainti£^ who was a miniature 
painter, to recover the value of several pictures painted by him 
for the defendant. * 

It was proved. That the plaintiff painted miniatures of differ- 
ent sizes; according to which the prices varied. Specimens 
were hung up in his apartment, numbered ; and the prices put 
Opposite to the number. The price opposite to No. 8, was 
fifteen guineas ; which number the defendant had had. 

The pictures had been sent home ; and the defendant, at the 
time, objected to the execution, as being inferior to the specimen 
exhibited by the plaintiff; but he had not returned them. 

The defence, upon which it was intended to rely, was this in- 
feriority of execution, and of course of value; and the defendant's 
counsel were proceeding to call witnesses, who were judges, and 
viHbo Imd seen the pictures, to prove, that at fifteen guineas the^ 

' w^ere 
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were infinitely overcharged ; and to ascertain what was the real 
value. 

This was objected to by the plaintiff's counsel. 

Lawbence, Justice. In this case it is in evidence, ihat th<f 
diarges of the plaintiff are regulated by the di^rent sizes of the 
pictures, which he exhibits as specimens of his art^ and ibr whidi' 
he charges the different sums set opposite to the numbers. It i§ 
proved, that he has delivered several pictures to the ^efendsM 
of the size which he ordered ; and which the defendant r^Ceiv^, 
and has not returned. The defendant relies on the circum- 
stances, that they are of an execution very inferior to the spe* 
cimens exhibited, and which the plaintiff undertook to paint 
tonformable to. Where an artist exhibits specimens of his art 
and skill as a painter, and affixes a certain price to them, if a 
person is induced to order a picture from an approbation of such 
specimens, and the execution of it, when delivered, is inferior 
to the specimen exhibited, he has a right to reinse to receive it, 
or return it, as not being conformable to that performance which 
the painter undertook to execute: but if he means to avail him* 
self of that objection, he must return the picture ; he must 
rescind the contract totally. Having received it under a specific 
contract, he must either abide by it, or rescind it in totOf by re* 
turning the thing sold ; but he cannot keep the article received 
under such a specific contract, and for a certain price, and pay 
for it at less price than that charged by the contract. 

The plaintiff had a verdict for the full charge. 

Gibbs and Reader for the plaintiff. 

Ersktne and Burrough for the defendant. 



[W ] 



Fores v. Johnes, Esq. 



recover die 
valae of prints 
of an obscene, 
immoral, or 
libellous ten- 
dency. 



Ammpttt npHIS was an action o( assumpsit, for goods sold and de* 

■^ hvered. 

"Plea o( non-assumpsit. 

The plaintiff was a printseller in Piccadilly ; and the action 

was brought to recover the value of a quantity of caricature 

prints, sold by him to the defendant. 

The order, as proved to have been given by the defendant to 

the plaintiff, was, **For all the caricature prints that had ever been 

published.^ Under this order, the prints in question had been 

^•ent to the defendant's house in Wales. 

The 
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The defendant refused to receive them, on the ground, that 1 802. 

the collection contained several prints of obscene and immoral " 

anbjects ; exclusive of several being duplicates. ^™ 

The plaintiff's counsel contended. That the order was general Johvbs, Esq* 
and comprehensive, without any exception as to the subject; 
and that the plaintifi^ therefore, having sent prints of every 
description, was entitled to be paid for them. 

Per Lawrence, Justice, For prints, whose objects are gene- 
ral satire or ridicule of prevailing fashions or manners, I think 
the plaintiff may recover; but I cannot permit him to do so for 
Mich whose tendency is immoral or c^scenc ; nor for such as 
are libels on individuals, and for which the plaintiff might have [ 98 ] 
been rendered criminallv answerable fi>r a libeL 

The cause was referred. 

Erskinef Park^ and Dampier for the plainti£ 

The Jttomey^General for the defendant. 



SITTINGS AFTER TERM AT GUILDHALL. 



Marsh t;. Robinson. 

'T'HIS was an action of assumpsit^ on a policy of insurance off A person wlia 

-^ the %h\p Speeulaiiarh from If mich to Chester. SoSidli^ 

Loss by capture. owner of a 

The defence was. That the interest was not truly averred to J^^d 2?!^ 

be the plaintiff's. tered at die 

The pdicy was effected in the names of Elizabeth Marsh and S A^dJ^^ 

Son. The action was brought in the name of the son only ; and the pro- 

and the first objection arose on the face of the policy itself. duction of die 

- _ •', i_ t. 1 J. I ; regiMerfrom 

It appeared, however, by the pleadings, that there was an the Custom- 
averment in the declaration, that the plaintiff was solely in- ^?^ " 9?"* 
terested. dence of 

Le Blanc, Justice, was of opinion, That this averment let the ownership, 
plaintiff in to prove a sole interest in himself, notwithstanding 
the policy bore the joint names of two* 

To prove the sole ownership in the plaintiff, his counsel re- 
lied on the evidence of the captain, who had been examined on [ 99 1 
interrogatories, in consequence of his being absent from the 
kivgdmn. The etidenoe was to this eflect : << That he was re^ 

commended 
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1 802. commended to the plaintiff by one Ijac^i having been unknown 
to him before that time: That the plaintiff verbally gave him * 
instructions to go on board the ship and take the command of > 
her, to pay the seamen, and to draw bills on him for the use and 
on the account of the ship." 

It WHS objected by the defendant's counsel; That thitevi*. 
dence was insufficient to establish the fact of ownership in the, 
plaintiffi as the acts spoken to by the plaintiff's evidence were 
such as might be done by the agent or broker for the ship, and 
proved no absolute act of ownership whatever. 

But Mr. Justice Le Blanc was of opinion, That these acts 
yiete prima facie evidence of sole ownership, sufficient to call on. 
the defendant to prove^ that the ownership was not sole^ as the 
plaintiff represented . 

The defendant's counsel stated. That the evidence he had to 
offer was that of the registry from the custom-house; by .which 
it would appear, that, on the Slst of October^ 1800, when the 
insurance was made, the ship stood registered at the custom-, 
bouse as belon^ng to Cummins^ M^Master^ and Co. ; and that 
therewas no change in the registry till Mcarth^ 1801| wheb the 
present one to the plaintiff was made. 

Per Le Blanc, Justice. I think this conclusive evidence. 
By Lord Liverpo6F% act, Geo. III. where there is any change 
[ 100 ] in the ownership, there must be an indorsement on the certifi- 
cate of registry, accompanied by the oath of the parties. In the 
case of Camden v. Anderson (^ Term Rep. 709.) one <^ the 
persons, who was part-owner, was held not to have an insurable 
interest for want of the register. That, therefore, is the legal 
evidence of ownership ; and as it appears in this cas^ that 
at the time of the underwriting the policy, the plaintiff was not 
an owner standing in the registry, I think be had not an insur*^ 
able interest, and must be called. 

Erskine^ Adam^ and Gibbs for the plaintiff. 
Garrow and Park for the defendant. 



Mathews v. Haioh. 

Theexitteoce A SSUMPSIT for money lent and advanced, with the oma- 
of a suit in a JOlL ^^„ «,^««.r ^^.,«fo 
particular ™^° money counts. 

tenn prece- The defence was. That the plaintiff had taken acceptances of 

dingy may be 

proved by producing the declaration, though it will not prove the commenceipfDt of the tu&k^ 

"tht 
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the defendant's in discharge of his debt, which were not dae at 180£« 
the time of the action. 

A bill in equity had been filed, which had ddayed the trial 
pf the cause. fltA^W- 

It became material to ascertain the time when the cause was 
commenced. 

The suit was by original, and the record was of the Hilary 
t/erm, issue having been joined in it. It was asserted by the 
defendant's counsel, That the suit was commenced, as of Easter 
term preceding. 

They were not prepared with any copy of the writ, which had 
been sued out; but produced the declaration which had been [ 101 ] 
delivered in Aprils 1801. 

This was objected to by the plaintiff's counsel, who contended. 
That the commencement of the suit could only be proved by the 
production of the writ itself, or of an office copy of it. That 
every case must be proved by appropriate evidence; the suing 
out of the writ was the commencement of the suit, and of course 
that commencement could be proved by the writ itself only, 
and not by the declaration, which was a subsequent step in die 
cause. 

It was answered by Gibbsj for the defendant. That he did not 
offer the declaration as evidence of the commencement of the 
suit; but he contended. That it was evidence of a subsisting suit 
at the time of which it was entitled, it being a proceeding in a 
cause which must be presumed to have been then commenced. 

Le Blanc, Justice, said. That it was not the legal evidence 
of the commencement of the suit, nor could it be admitted for 
that purpose, the production of the writ being the legal evidence 
to ascertain that time; but he was of opinion. That it was evi- 
dence tb establish the fact of an existing suit at the time of its 
being delivered. 

The Jltomey-Gefieral and Lames for the plaintiff. 

Gibbs and JJttledale for the defendant 

The causes in the King's Bench not being condoded at the commenceinent 
of the circuity they stood over until the week prior to Bajter tenn. 

In the course of the vacation, Lord Ken yon, Chief Justice, di6d at Batk, [ IM 1 
He was succeeded by the jittomey^eneral, Sir Edward Lawt who, oo his 
appointment, was created a Ffecr, by the title of Lord EixsvBoaocoH. 
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1802. 



A^u 87th. Mawson V. Hartsink and Others. 

where a per- A SSUMPSlT against the defendants, on two bills of ex- 
^°" hrii ^ -^^ change by the plaintiff, as indorsee of the defendants, who 
civditofawit- had been partners in a bank, called The Security Bank. 
nen called Qjj^ ^f jjj^ defendants, Playfair^ let judgment go by default; 

shall be evi- the two others pleaded bankruptcy, having obtained their cer- 
dence. tificates. 

Their certificates were impeached, on the grounds of the two 
defendants having been guilty of concealment; having lost 
money by gaming in the stocks ; and that money had been given 
to induce creditors to sign their certificates. 

The facts, upon the part of the plaintiff in impeaching the 
certificate, were proved by a witness of the name of Stanley 
Leathes. 

The defendants proposed to impeach the credit of this witness, 
as a person of infamous character, and not entitled to credit. 

The first witness was a person of the name of JF. Beeves^ the 
chief clerk of the office at BowrStreet. 

He was asked as to his knowledge of Leathes ; and whether 
he would believe him on his oath? 
[ 103 ] He said, he had been before the justices at Bom-street ; and 
from what passed there, he thought him a person whom he should 
be very unwilling to believe. 

Lord Ellen BOROUGH interfered, and said, He could not 
hold this to be evidence. The transaction was ex parte s it was 
upon a partial adduction of evidence on a charge against him at 
a public office, from whence he bad received an unfavoarable 
opinion of Leathes^ from a story told without an oath. If the 
witness derived his information from any particular source^ falling 
within his own knowledge, it might be otherwise. 

Garraw then asked. Whether, in consequence of what passed 
at the public office, he had made particular enquiries as to the 
vidtness*s general character ? 

Lord Ellenborough. That cannot be evidence. That in- 
formation must be from persons not on their oaths ; perhaps not 
credible. If this was allowed, when it was known that a witness 
was likely to be called, it would be possible for the oppc^te 
party to send round to persons who had prejudices^against him, 
and from thence to form an opinion, which was afterwards to be 
told in court, to destroy his credit. 

Ganvw 
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Garrow tben put his question in this way: ^^ Have you the 1802. 

means of knowinir what the c^eneral character of this witness 

Mawson 
was ? and from such knowledge of his general character, would ^^ * 

you believe him on his oath ? Hartsink 

Lord Ellenborough said, The question might be put in *" ^"* 
that way, as it would then be open for the opposite side to ask, [ 104 ] 
as to the means of knowing the witness's character ; so that it 
could be judged of what degree of credit was due to the asser- 
tion, from the means that the witness then called, had of in- 
forming himself and forming his judgment. 

Verdict for the plaintiff. 

Erskine and for the plaintiff, 

Gatrcrjo and Warren for the defendants. 



Garratt et alt. Assignees of Sadler, a Bankrupt, 
•• V. Sir Theophilus Biddulph. 

npHIS was an action of trover, brought by the plaintiffi^ as- Though a 
-*" Xhe assignees of one Sadler^ a bankrupt, against the de- baStro^v^ 
fendant, who was sheriff of Warwickshire^ to recover the value may be ren- 
of a considerable quantity of property which had belonged to ndMu^ofthl 
the bankrupt, and which had been taken in execution by the petitioning 

defendant, under a fieri facias, directed to him at the suit of F'*^**^^ ^- 

•^ •' ing,money or 

Slade, Sadler^ and Co. . goods from 

The writ had issued in consequence of a judcmient con- P* baokrupt, 

it cannot be 
fessed by the bankrupt to Slade, Sadler^ and Co. ; and was im-^ considered as 

peached by the assignees, on the ground of its being a fraudulent ^^^ ^ ^ 

n action at law, 

preference. but can only 

The act of bankruptcy was proved to have been committed ^ supenicded 
on the 17th of January^ 1801. ccUor, under 

The commission was sued out on the petition of one Pountney^ statute 5 G#0. 
and was dated the 27th of January y 1801. 

The goods in question had been taken, under ihejlerijaciast [ 105 ] 
on the 21st of January, 1801. 

The act of bankruptcy having been established after some con- 
test, and the rest of the case having been proved, the counsel for 
the defendant gave the following facts in evidence^ by a witness 
whom they called : 

That, on the 51st of January ^ which was after the bankruptcy 
of Sadler^ he bad been in company with the bankrupt and Founts 
ney : That the bankrupt was possessed of a fowling-piece, of the 

F 2 value 
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1802. value of about 5L : That the bankrupt gave it to Pountnej/f say- 
ing, take this, it will lessen your debt : That Pouniney assented ; 

etalt. ^^^ ^^^^ ^^ S""» ^^ ^'^^ witness believed, to his own use: 

V. That the bankrupt then added, that he expected some money 

LOT B?n^' from one Reynolds ; that he would help him to it, and make it 

DULPH. over to Pountney : That Pountney answered, he wished he would, 

as be was very poor ; and that he would not have struck the 

docket, had he not been compelled to do it. 

Reynolds was then called, and he proved that be was indebted to 
the bankrupt, and that the bankrupt had directed him to pqr 
over to Pountney the money which he owed him : That the wit- 
ness agreed to it ; and Pountney charged him in account with it; 
but that he had not yet paid it. 

Uppn this evidence, the counsel for the defendant relied upon 
the following clause of the statute 5 Geo. II. c. 30.; by which it 
is enacted, *' That if any bankrupt or bankrupts shall, after isso- 
ing of any commission against him, her, or them, pay to the per^ 
[ 106 ] son or persons who sued out the same, or otherwise give or deli- 
ver to such person or persons goods, or any other satisfaction or 
security for his, her, or their debt, whereby such person or per- 
sons suing out such commission shall privately have and recdve 
more in the pound in respect of his, her, or their debt, than the 
other creditors, such payment of money, delivery of goods, or 
giving greater or other security or satisfaction, shall be deemed 
and taken to be such act of bankruptcy whereby, on good. proof 
thereof, such commission shall and may be superseded ; and it 
shall and maybe lawful for the Lord Chancellor, the Lord Keeper, 
or Commissioners for the custody of the great seal of Great Bri- 
tain for the time being, to award to any creditor or creditors peti- 
tioning another commission ; and such person or persons so tak- 
ing or receiving such goods, or other satisfaction as aforesaid, sbaH 
forfeit and lose, as. well his, her, or their whole debt, as the whole 
be, she, or they shall have taken or received ; and shall pay back 
and deliver up the same, or the full value thereof, to such person 
or persons as the said commissioners, acting under such new com* 
mission, shall appoint, in trust for, and to be divided amongst the 
other of the bankrupt's creditors, in proportion of their respective 
debts." 

They then contended, that this case came within the words of 
the statute, and the commission was at en end. 

Mr. Justice Le Blan c having referred to the statute, said, That 
[ 107 ] he was of opinion that the evidence offered, even giving it iu fiJi 

eneci, 
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eflTect, was not suflScient to put an end to the commission. That 180SL 

the act had not declared the commission void, nor had it given 

the courts of law any jurisdiction over the question ; it had point- ^ ^ 

ed out the course to be pursued, and was in that respect compul- . v. 

•ory, namely, by application to the great seal ; by whom the sta- \jj^^^' 

tute declared it should and might be superseded, and then gave dulph. 

further powers to the Lord Chancellor. That, as long, thereforej 

as it stood not superseded, in consequence of any order made by 

the Lord Chancellor, in pursuaoce of the powers given to him by 

the statute, he was bound to consider it as a good and subsisting 

commission. 

The plaintiffs had a verdict. 

Erskine^ Parky and Barrow for the plaintiff. 

Garrow and Gibbs for the defendant. 

In the next terai the defendant obtained a role to shew caose why the verdict 
80 obtained shoold not be set aside, and a verdict entered op for the defiendant ; 
bat the court discharged the rule. 



Tabbs r. Bendelack*. [ ^^^ ] 

nnHIS was an action of assumpsit on a policy of insurance^ An American 
"*" dated the 29th of December ^ 1800, and had been effected by ^^J h^fof 

the plaintiff on the freight of the ship , on a voyage from mily in J?i^, 

Liverpool to NapUs. Sfe,«l« 

The ship was warranted to be American property. a Bn'/ijA sub- 

She was captured by the French in the course of her voyage; ^J^^jgU 
and the loss stated in the declaration was by capture. warranted to 

The action was defended by the underwriters, on the irround ** Amerieau 
« 1 11 . 1. J .1 1 1. • property,itii 

that the warranty had not been complied with, the ship not com- not to be 

ing under the description of American property. ^^f?^ ^ ' 

The facts of the case were, that the plaintiff was a native of ed the owner* 
America^ where he had lived ; but had commanded a vessel em- cannot reco- 
ployed in the trade between that country and England for some 
length of time: That in the year 1797, he married an English^ 
wonuinj by whom he had a family : That he had, at the time of 
his marriage, taken a house in Liverpool^ in which his &mily re- 
sided, and he himself, when at home : That since his marriage, 
he bad been a voyage or two to Americoj from whence he had re- 
turned, and lived with his fiimily at Liverpool^ but that for the last 

•This action was tried at the sitttngi after Trisity TenDf ISOI, and, by 
mjttalrfi irmittrH in the cases of that ttnn* 

year 
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1 802. year he bad not been out of England : That in the latter end of the 
' *year 1 800, he had purchased the vessel in quMtion, which was an 

America^i'hvLiXt. vessel, from her former owner, who was also an 



Tabbs 

BoiD£LACK. American. The vessel was purchased in America^ and brought 
[ *I09 ] from thence to England^ with all the regular papers, registers, 
and documents required for a ship belonging to that nation : And, 
lastly, that the plaintiff had not become domiciled in this coun- 
try, except by the residence above stated ; and had it in contem- 
plation to go with his family to America^ to reside there in fu- 
ture. 

Upon this evidence the plaintiff's counsel contended, that the 
vessel was to be deemed, to all intents and purposes, an American 
vessel : T4iat the owner was an American born, not domiciled in 
this country ; but residing here but for a short period, for the 
purpose of trade, and having it in settled contemplation to return. 
That a merely temporary residence of a foreigner, as it conferred 
no privileges, should carry with it no disadvantages ; the plaintiff 
was still an American subject, though resident in England^ to 
which he owed but the temporary allegiance which such residence 
required. 

It was answered by the defendant's counsel, that the warranty 
in this cose was to be strictly complied with ; and the question 
was, whether this vessel could, under the circumstances of the 
case, be deemed to be American property ? The ship had been 
freighted from Liverpool for the voyage, by a merchant residing 
there, and the proceeds of the voyage were to be brought back to 
[ 110 ] England: and she was to be benefitted by them : That powers, 
therefore, at war with Great Britain^ had a f iglit to consider the 
ship and property on board as British^ whether the property re- 
ally belonged to a subject of America^ or not : That as to the 
plaintiff's intention to returp, that could have no influence on the 
case, as it would scarcely be called matter of evidence. 

Lord Kenton said, That he was of opinion the pbdntiff was 
not entitled to recovet*. That where a policy w|s underwritten, 
the underwriters had a right to expect the most strict adherence 
to the letter of the warranty : This ship was warranted to be Ame^ 
rican property; — Was she so in fact? The only matter consti- 
tuting her such was, that she was the picoperty of a person who 
was in fact born in America. This question depended, in a great 
degree, on the law of nations. Persons resident in a country car- 
rying on trade, by which both they and the country were bene- 
fitted, were to be considered as the subjects of that country, and 

were 
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were considered so by the law of nations, at least so far as by that 1802. 
law to subject their property to capture by a country at war with — — 
that in which they lived : That in the great cases respecting the ^^ 

St, Eustatia captures, in an appeal at the Cockpit, by Lord Cam- Benoelack. 
DEN, assisted by some of the greatest lawyers of this country, the 
law had been so considered, and had so been acted upon ; and in 
the more recent case of the Argonaut ; a native of this country, 
by being domiciled in America^ was held to be by that means 
entitled to all the privileges of an American subject. 

The plaintiff was nonsuited. [HI] 

The Attorney-General^ Erskine, Park^ and Gazelec for the 
plabtiff. 

Garrow and Gibbs for the defendant. 



T 



The King v. Smith et alt. 

HIS was an indictment against the defendants for a nuisance, Wherea place 
in obstructing the highway at a place csAled Sparrow Comer, ^ ^'^."'^4 
in the parish of St. Botolph, in the city of London, by putting in or market for^ 
it divers bags of clothes, &c. whereby the way was obstructed. ^^^^ twenty 
Four of the defendanU pleaded not guilty. ^^ch Arsons 

The others justified, that in the place where, &c. was a certain have resorted 
place or market, called Rag-Fair, from time whereof the memory ^l^ of there 
of man was not to the contrary ; and so justified the putting the exposing arti- 
bags there, for the purpose of sale. fc'tf^^^ 

The replication denied that it was such a fair, or market. be liable to be 

Gibbs, in stating the case on the part of the prosecution, said, "^4*^^ '^"^ * 
That the place had been used for a market, for the sale of clothes, forobstructing 
&c. for about twenty- five years, but that that was an encroach- !^^?"i5hway, 
menl, and never acquiesced in. gaged in using 

Lord Ellenborough interrupted him, and said. That upon ™ P^*^ " * 
that statement, it appeared to him the indictment could not be 
maintained against those who had pleaded not guilty, as it ap- [ 112 ] 
peared to have been used as a fair or market for that time : That 
after twenty years' acquiescence, and it appearing to all the world 
that there was a fair or market held there, he could not hold a 
roan to be criminal who came there under the belief, that it was 
such a fair or market legally instituted. If the fiiir or market was 
not a legal one, the party might be proceeded against for usurp- 
ing the franchise; but it being enjoyed as a public fidr or market 
-^ for twenty years^ that, ia his opinion, was -an answer to the cri- 
minal 
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1808. ftniDal part of thej^harge^ if the market had been lued witfaoot 
interruption. 

His lordship therefore directed an acquittal. 



TiieKfiTG 

tr. 
Smith et alt. Giblfs and Dampier for the plaintiff. 

Erskine and Espinasse for the defendant. 



SITTINGS AFTER TERM IN THE COMMON PLEA9, 

. AT GUILDHALL. 



Cheyne v. Koops. 

In an action A SSUMPSIT for goods sold and delivered to the defendant^ 
5^iJSli^"* trading under the firm of the JV^c*ing^-Mill Company, 

partners, one Plea of non-assumpsit and special notice, that the several sup- 
bis ot Bern P^^®^ promises and Undertakings were with one Barnard Evans s 
joined in the and that £txin^ was ^indebted to the defendant in more money than 

action, cannot ^^ amount of the plaintiff's demand. 

De n\ 90f a 

witness lorthe To prove the set-off, and the nature of the dealing of the de- 

defendant by fendant with Evans, the defendant's counsel called a witness of 

any release , m ^ 

.fitmi him. ^"® name of Carpenter. 

r • 1 1 « 1 ^® ^^ asked on his voire dire^ Whether he was not a partner 
*• J in the concern of the Neclnnger-WW Company? He answered, 

That he had a small share in it. He was then objected to. 

To restore him to competency, the counsel for the defendant 
offered to give him, a release; and he offered to release the de- 
fendant. 

The plaintiff's counsel contended, That thb wouTd not be sofli- 
cient : That the plaintiff had a right to have him as a security for 
his costs, he being proved to be a partner, to which, by defeat- 
ing the present action, he would not be subjected ; and that, there- 
fore, without a release from the plaintiff, he could not be ad- 
mitted. 

The defendant's counsel contended, that, under the present re- 
cord, no recovery agunst the defendant could affect the witness, 
as the plaintiff could never call upon him : That he could only be 
liable to contribution to Koops^ in case Koops was called upon to 
pay under this verdict; if, thei^fore^ Koops released him from 
any demand on account of that contribution, he released him 
from the only way in which he could be interested. 

Lord Alvanlet said. He thought the witness was not admn- 
liUe; diat diere wiuian interest in the vritnessi which oonldiibt 

be 
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be rdtesed by the Jmode propelled : Th^ pilrttien were all bound 1802. 

in equity to co6tribute ; tod though) if an acti<m *at law wai 

brought against the witness^ he could plead the recovery in the CBsrirs 
)3resent action, which would be a bar at law; yet if Koops^ the Kodpsb 
defendant, was dead, or insolvent, the present plaintiff would have p «... . 
a right, by a bill in equity, to compel all the partners to contri- 
bute ; and the witness, of course be subjected to his share. 

His Lordship, however, proposed to allow the witness to be 
released by the defendant, and a verdict taken, subject to the 
opinion of the Court : but the defendant net being present} the 
release could not be given ; and ^e 

Plaintiff hiod a verdict. 

Cockell and Havel fi>r the plaintiff* 

Shepherd and Onslow, Serjta. for the defendittit* 



ON THE HOME CIRCUIT. HERTFORD, 

MARCH 8, 1802. 
CORAM HEATH, JUSTICE. 



THIS was an action on the icase^ broi^t t6 recover daini^;e8| Wherea pur- 
for the breach of a special contract. bJISSSf 

The declaration stated. That, on the 2dd of Aprils 1 80 1 , in con- he is not a me- 
sideration, that the plaintiff, at the special instance and request of |^ ^^db- 
the defendant, had agreed to sell and had sold a certain quantity cretion toex« 
of brown malt, at and for the sum of 31.1^. per ^^uarter, for JJS^^ 
each and every quarter, to be paid by the dei^dant to the plain- given by his 
tiff at a certain tirae^ long since past ; the defendant undertook ^u^^^Il 
and faithfully promised to take away the said malt within a reason- discietioo, the 
able time then next following, and to pay the plaintiff the said P^P^Pl' *?• 
price or sum for the same at the time so agreed upon as afore- contracts, 

said. SS^Sr 

The contract in question had been made at Siortfard micket aom which he 

It was produced, and was in the following words: i* ordered by 

his principal 

<<SoId Mr. Geoi^e HanHn sao quarters of Hici/a malt» at ^^^^* 
'«^ghilUngs. [M15] 

(Signed) ^ X Tajf(or.r 

J.TayUr 



IM CASES AT NISI PRIUS, 

1802. «/• Taylor was called. He said, lie was a inaIt-fiu:ior at Bishopt 

Stortford: That he was employed by the plaintiff to sell the malt: 

^^^ that he had entered into the contract in question with Joseph Han" 

Hakkin. Jciny to whom he delivered a copy of the sale-note : That he had 

known Joseph Hankin for many years, who was the son of the 

defendant : That he had done his father's business, and made his 

contracts at market, the defendant being a considerable dealer in 

com : That he was paid by the plaintiff, and not by the defendant* 

J3^5/,Ser}t for the defendant, objected: that the plaintiff should 

be nonsuited : that the statute of frauds, in order to establish a 

valid contract, required the note to be in writing, and signed by 

the parties, or their agents, lawfully authorized : that it was in 

evidence that Taylor was employed by HickSi the plainti£^ by 

C 116 ] whom he was paid ; he was the agent therefore of the plaintiff 

only, and as he only had signed the sale-note, the statute was not 

satisfied by such signing. 

Heath, Justice, said. It was sufficient, as Taylor was the agent 
of both parties in making the contract, and that his signing was 
therefore valid. 

The bargain having been made by Mr. Joseph Hankin, the 
son of the defendant, the defence relied on was, that he had 
been acting as the agent of his father in this transaction, having 
been directed by him to buy at a certain limited price: That be 
had exceeded his authority by giving the sum in question, which 
was beyond that which he was authorized to give, by ten shillings 
a quarter ; and that, of course^ he being a special agent, and hav- 
ing exceeded his authority, his principal, the defendant, was not 
bound by it. 

Joseph Hankin was called, and produced the instructions in 
writing, which he had received from the defendant; those iti- 
structions authorized him to give 645. 6d. per quarter : He said 
he had communicated those instructions to Taylor, who said it 
must be a mistake, as malt then produced 745. 6d. ; and at that 
price, the contract was concluded. 

On his cross-exnmination, he wasasked. Whether, notwithstand- 
ing his instructions so delivered by his father to him, he did not 
consider himself at liberty to give a price beyond 645. 6^. ? 
He answered, that he did. 

Heath, Justice. Though a special agent, acting under a li- 
mited authority, cannot bind his principal, if ha exceeds his au- 
C 117 ] thority ; such special ag^it must be so expressly limited as to 
pricci and be not authorized to go beyond the limits of his antho- 

rity; 
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rity; if he is at liberty to do so, be is not a special agent. Mr. 1802* 

jr. Hankin admits be did not consider bimself as bound by tbe di- ^ 

rection in writing of his father ; he considered himself at liberty, ^^ ^ 

to exceed that authority : and I am therefore of opinion, that his Hamkin. 
principal is bound. 

Verdict for plaintiff. 

Shepherd, Seijt., Gatrow, and PooUy^ for the plaintiff. ' 

Best, Seijt., and Lawes, for the defendant. 



AT MAIDSTONE, 
CORAM HOTHAM, BARON. 



The King, on the prosecution of Jackson^ t^. Joseph March i5th. 

Cator, Esq. 



T 



HIS was an information against the defendant for a libel. Howfarcom- 



The libel was contained in several letters written by the de- ^J^^. 
fendant to the prosecutor. deacp. 

The prosecutor lay under considerable difficulty in proving 
that the hand-writing in which the letters were written, was that 
of the defendant, — it being in appearance different from his com- 
mon character in writing. 

To establish the fact of tbe libellous letters being of the de- 
fendant's hand-writing, the counsel for the prosecution produced 
several letters, avowedly written by the defendant; in fact, writ- 
ten to the prosecutor himself, in answer to letters written by the [118] 
prosecutor to him, and proved tbe fact clearly, that those letters 
were the defendant's hand-writing. They then proposed to call a 
derk in the post-office, who held the place of inspector of franks, 
to prove that the hand in which the libels were written, was a 
feigned one ; and to prove that, notwithstanding the disguise, the 
hand in which the libels were written, was the same with that of 
those letters admitted to be the defendant's hand-writing in the 
letters above stated. 

Garraw, of counsel for the prosecution, called Mr. Banner, 
who was deputy inspector of franks in the post-office. He first 
asked him, as introductory to his giving his evidence on the prin- 
cipal point, the following questions : — Whether, in consequence 
of his situation, and the du^ of his office, he had occasion to in- 
qsectthecharacter of a great number of haiid»»writing? Hean^ 

swered, 
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180S. swered, Yes. — Whether it was not part of his daily duty to look 

' at the franks which came in, to ascertain whether they were the 

^^^~'^ general hand-writing of the member whose hand they purported 

JosspR to be ? or wHether they were forgeries ? — He said it was. 

CATOBt Eiq. Whether he could discern, upon inspecting a hand-writinj^ 

whether it was the natural current hand of the person who wrote 

it ; or whether it was an imitation of some other hand ? — He said, 

he thought that he could easily discern whether the hand was a 

disguised one or not. 

He was then asked, Whether he thought that he had acquired 

a knowledge, by which, from comparing a hand-writing acknow- 

[119 3 ledged to be the party's hand- writing, With another, he could say 

that they were the same? — He answered, That he had made that 

part of his study. 

He was then desired to look at the libels, and say, whether they 
were the genuine hand-writing of the person who wrote them ?— 
He said, he had no doubt they were written in a disguised hand; 
and that if a paper, so characterised, should come before him, in 
his office of inspector of franks, he should act upon it as not ge- 
nuine. 

He was then desired to look at the letters, which were proved to 
be the defendant's hand^writing, and to say, if the libels were the 
same hand«-writing ? ^ 

This was objected to by the defendant's counsel. 

The Attomej^General, 1 understand the object of this evi- 
dence to be^ to shew, by this witness, who has never seen Mr. 
Caiar write, not only that these papers are written in a disguised 
hand, but that they are actually the hand«>writing of Mr. Joseph 
Cator^ To this evidence I object ; and I do contend, that, from 
the momtoC in which justice was first administered in this coun- 
try to the hour in which I am now speaking, such evidence never 
did enter into the head of man to tender, according to any records 
of the proceedings of courts of justice that have yet been heard o£ 
I saflfered the examination to proceed to this extent ; which is the 
only extent to which, by any authority (and that authority to a 
certain degree questionable) it has ever been recogniied in any 
civil case. When I say recognized, I must allude^ firstt to the 
last caM that was tried before Mr. Justice Le Blakg, ForOer v« 
[ 120 ] MdUski in which that endence was ofiered ; and then the learn- 
ed JiK^ said, it waa imposuUe^ Smt a moment to think, that that 
evidence, in tJie extent wUoh it was offered, was evidence wfaick 
osght to be sobmiekd to ftjwy* But from a confirmed report of 

the 
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the case of Reaett ▼• Braham^ where that which is admissible has 180£. 
been mixed with that which is inadmissiblei and where the inad- ,. ^ 
missiUe part has since been repudiated by my Lord Kenton (but <^; 

from the want of having the written case, I have it not now in my Josm 
hand to produce that, in which that noble and learned Judge did ^^'^^ *•*• 
repudiate it) Mr. Justice Le Blanc did suffer that evidence to be 
given. I ought to have given that learned Judge credit for dis- 
criminating between the parts of that case of Revett v. Braham^ to 
what extent it was considered as admissible : It was the case of a 
will, signed by a person who was supposed ineffable of putting a 
signature to a will ; who was supposed to have been incapable of 
writing in character, — ^as that will appeared to be written in uni- 
form character. Mr. Garrovo and myself wene in that case ; where^ 
for the fifot time, this novelty was introduced into the jurispru- 
dence of the country : it was the first time, in a case either civil or 
t^iminal, in which that species of evidence was received. The 
evidence that was offered was of this sort: To one extent admis- 
nble ; but to the extent to which it was offered in the case of 
Forster and Mellishj inadmissible. You may call persons of 
skill to ascertain whether a hand-writing, written at broken 
intervals, is the genuine hand-writing of any individual; or [ m ] 
whether it is written at interrupted strokes, like the writing 
of a person attempting to imitate the hand of another. Mr. 
Justice Buller's only obsiervation was, and probably the idea 
of admitting the evidence at all to that extent, originated with 
that learned Judge (for whom no man has a higher respect than 
I have, and, therefore, it will not be supposed that 1 mean an 
insinuation that he wished to introduce novelties ;) but certainly 
his idea was to go to the very extent of the law, and adopt some- 
thing which had not occurred to the wisdom of others who had 
gone before him. I do not mean any disparagement ; but cer- 
tainly that was the bent of his mind, and the way in which he 
thought the evidence admissible, was as the evidence of a person 
of skill, in a particular act. This will be seen by adverting to 
what he says : He says, Such evidence was admitted in the 
case of WeUs Harbour. NoiT what was that case ? It was a 
case that required the opinion of men of skill. Upon the par- 
ticular subject, men of science were called, to shew the effect of 
the machine in removing obstructions in that harbour ; and we 
are all men of science in writing, — ^we are all judges of writing ; 
but as a question of skill, so &r as it b a mere question o(A\lU 
whether it is a genuine or a feigned hand ? I will not qnarrel 

c. with 
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1802. with it; bat when it is carried to this extent, it then bccomef 
dangerous; and I shall think my labours upon this point well 
bestowed, as an advocate, who is in some respect in the exercise 
Joseph of his duty, entrusted with the lives and property of his Majesty's 
r 122 1* ^^^j^^ ^ ^^ ^^^^ evidence so dangerous is not admitted; 
which never was, in the worst of times, at any period that ever 
disgraced this country, offered in a court of justice. Now let as 
refer to what has occurred in wha^ I am allowed. to call the worst 
of times, the case of Algernon Sydney and the seven Bishops. 
In the case of the seven Bishops : an illustrious name, fit to 
adorn and improve the bench of any country, Mr. Just Powell^ 
formed one of the bench in that case. They had not then got 
the length of proving the similitude of hands by persons who 
had never seen the party write. Two out of the four Judges 
refused such evidence in that case. In the trial of CoL Sydney. 
which I think a disgraceful one (for there was no overt act of 
publication in his own closet) how was hisliand-writing proved? 
By persons who .had all of them seen him write, — by persons 
having the legitimate means of knowledge notir received in courts . 
of law. In the trial of the seven Bishops, witnesses were called 
to prove the hand-writing of the then Archbishop of Canterbury^ 
and several others ; and the question arose with respect to the then 
Bishop of Chichester / and see what a tenderness there was even 
in those times, when it was supposed, so much of the security of 
the realm depended upon it, that after that trial the Chief Justice 
was dismissed from his situation, and his name handed down to 
in&my ; I speak of Lord Chief Justice Jeffreys. I mention * 
this only to shew with what tenderness the court 'watched, even 
in those times, over the lives, property, and characters of his 
[ 12S ] Majesty's subjects. Such evidence was rejected by Mr. Justice 
Powell and Mr. Justice Holloway. Mr. Justice Hollow ay 
is a person on whom no particular praise attaches; but it is 
highly creditable to him that he could so stand out in sudi 
times. Mr. Justice Powell says, ** Mr. Solicitor, I think you 
have not sufficiently proved this paper to be subscribed by my 
Lords the Bishops ; you cannot read it." That was proved by 
persons with whom they had corresponded. — Mr. Solicitor says, 
*Not to read it. Sir?' — Mr. Justice Powell. "No, not read 
it ; it is too slender a proof. — I grant you, in civil actions, a 
slender proof is sufficient to make out a man's hand, by a. letter 
to a tradesman, or a correspondent, or the like ; but in criminal 
causes, such as this, if such a proof be allowed. Where is the 

safety 



HILARY TERM, 42 GEO, III. 1S8 

safety of your life? or any man^s life here?" Then the Lord 1802. 
Chief Justice, with his usual delicacy of manners, says, *I tell 

Til* 1^r^v/% 

you what I say to it, I think there is proof enough to have it ^. 
read; and I am not afraid nor ashamed to say it; for I know Joseph 
I speak with the law, say what you will of criminal cases, and ^^^^^ ^^* 
the danger of people's lives, there would be more danger to the 
government if such proofs were not allowed to be good*' — Mr. 
Justice Powell says, **I think there is no danger to the go- 
vernment at all, in requiring good proof against offenders." — 
Mr. Justice Hollowat says, ** I think, as this case is, there 
ought to be a more strong proof; for certainly the proof ought 
to be stronger and more certain in criminal than in civil matters. 
In civil matters we go upon slight proof, such as the comparison 
of hands, for proving a deed or a witness's name : and a very C 1^4 ] 
small proof will induce us to read it ; but in criminal matters we 
ought to be more strict, and require positive and substantial 
proof; that it is fitting for us to have in such a case as this: and 
without better proof, I think it ought not to be read." Lord 
Chief Justice says, < You must go on to some other proof; for 
the court is divided in opinion about this proof.' So even at 
that time, about proof of hand-writing, by persons never having 
seen the party write, they drew a distinction, which I am not 
now going to sustain, any further than to shew the extreme 
nicety and vigilance that was observed in criminal cases ; and 
that such evidence never was admitted in any case, civil or 
criminal, till of late years. In the case oi Algernon Sydney^ the . 
only comparison of hands was a comparison of the hand-writing 
lodged in the memory of witnesses. It was there held by the 
court, that it was not sufficient for the original foundation of an 
attainder ; but might be well used as circumstantial evidence, if 
the fact be otherwise proved. There was a further circumstanfce, 
that those very papers were found in his possession ; and it was 
particularly addressed by Sir Robert Sawyer to Mr. Seijt. P^m- 
iertortf that in that case there was possession accompanying the 
papers ; but I am not now desiring to go the length that was 
gone by those Judges in the worst of times ; I am only desiring 
not to go further than any Judge administering the criminal 
law of England has ever yet gone : and when the prosecutor's 
counsel produce remote evidence, drawn by the comparison of 
hands by a person who never saw the defendant writer I do sub- [ 125 ] 
mit, for the safety of all his Majesty's subjects, that this evidence 
is not receiveable. 

Now 
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180t. Now let Bie go to that which is supposed to be the warrant 

tor its reception. In the cause of Bevett and Brakam^ the 

^'tN ^ question was not merely, whether the witness had skill to disoorfet 
/esBPH whether it was a genuine or artificial hand ? but it was produced 
^AiWfEsq. £^p ^ further purpose, — To shew that these papefs were the 
handrwriting of a person whom the witness had never seen write: 
not conceiving that any thing so irreg||lar would have been pro- 
duced, in the case of Farsier v. Mellishf I was not so wdl pra^ 
pared for it. Mr. Justice Le Blanc said, *- Are you prepared 
to shew that that case has not been acquiesced under ?' Not 
knowing of any contrary detennina<lion» I said, ^ I will not, 
without some authori^, desire your Lordship to decide in op^ 
position to the case.' But I can now refi^ your Lordship to a 
case^ which Mr. Garraw will recollect, for I see that he was the 
person who brought it forward : it is is reported in Mr. PtaUi 
Ijtm of Evidence^ S7 Geo. IIL Cory v. Pitt^ decided, since the 
case of Revett v. Brakamj I think about a year: but il is osn 
tainly since. It was a case that had undergone a great deal of 
conversation; and, lam quite confident, that if this point 4ioalfl 
ever be resuscitated, that it never will be recognized as law to the 
.^ztent that has been urged. That was a case of a bill of es- 
change: the defendant insisted ijbe acceptance was a forgery; 
and, among other evidence, to prove the defendants haodr 
writing, the plaintiff called a witness of the name of CuhoMf who 
[ 1S6 ] ^^^ <^ inspector of franks at the Post-office^ to prov^ th^t he 
had frequently seen franks pass the office in the defendants namsb 
he being a member of Paiiiament ; and that, from the charpctar 
m which those (ranks were usually written, he believed thfc 
iicceptance to be the defendant's hand-writing: — )xe had never 
seen the defendant write. Lord Kenyok said, This is not ad- 
missible evidence. The &rthest extent to which the rule bad 
been carried, was to admit a person who had been in the habit 
of holding an epistolary correspondence with the parties tp 
prove the hand-writing, from the knowledge he acquired in the 
course of that correspondence. A case, reported by JFUa^iibant 
was the first in which such evidence was admitted: that eviden<se 
was admitted on sound principles ; for if where letters are sent, 
directed to a particular person, on particular business, an an- 
swer is received in due course^ it is a fair presumption 4bat the 
answer was written by the person whose hand-wri^ng it pur- 
ported to be; but the franks sent to the office might belbe 

defendant's hand-writing, or they might be forgiries» as wdl U 

the 
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the present; for no communication was had on the subject with 180^. 
the defendant. Mr. Garram then asked the witness, Whether, hav- . ~ 
ing been used to detect forgeries, he could say whether this was ^^ 

a genuine hand-writing, or otherwise? Lord Kenton said, Joseph 
He could not receive this; and obserred, that though such evi- ^^^"^^ '^' 
dence was received in Rtoett and BrahaiUf he had,^in his sum-* 
ming up to the jury, laid no stress upon it. This is a decision 
of my Lord Kenyon, upon recollection of what he had recently [ 1^7 ] 
decided, with the full comprehension of the mischievous cobse^ 
quences that might result from it. There was another case 
before Reveti and Braham^ reported in Peak^s Nisi Prius CaseSf 
80) M^Pherson v. ThoyteSj where Lord Kenyon says, Com- 
parison oi hands is no evidence. If it were so, the situation of 
a jury who could neither write nor read, would be a strange one$ 
for it is impossible for such a jury to compare the hand-writing. 
There was also another case, before Mr. Justice Yatss, Brockbard 
V. Woodlnt/f there reqited. There a paper was produced which 
was said to be the hand-writing of the deceased rector. In 
order to prove it to be the hand- writing of the person whose 
name it bore, the plaintiff's counsel offered to produce many of 
the returns of the spiritual courts, of the births and burials made 
in the time of the rector, and signed with, his name ; and upon 
comparing the hand-writings with the returns, it was said it would 
appear that the hand-writing was the same* But Mr. Justice 
Yates says, ** I have no doubt to reject this evidence as not 
admissible ; I do not know any case where comparison of hands 
has been allowed to be evidence at all : no trial can be decided 
by opinion and speculation; but by evidence, where the witness 
has seen the party vrite^ and speaks to his bdief of that writing, 
which is produced in evidence, being the party's hand-writing, 
that is evidence ; but where it is merely opinion, on similitude 
of the writing collected from barely comparing them, the jury 
may compare them as well any body else ; and any two people 
may think differently. In an indictment for forgery, the evi- [ 128 ] 
dence of a person who has seen the party write is sufficient. The 
case now in question is not like a rental, terrier, or old title- 
deeds } those are received without evidence of hand-writing, 
because of the place they come from, which gives them authen- 
ticity:" and then he adopts the same proposition that was 
adopted before : Suppose some of the jury can neither read or 
writer how are they to judge of the similitude of hands ? Upon 
the same principles, upon which this evidence was rejected by 
my Lord Kbmton himself, being his own recent case of Beveti 
V0L.IY. O 
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1803. and Braham brought under his review, and upon these an* 

' thorities, independent of any other, I submit this evidence is not 

The Kn^a j • -i i 
^ * admissible. 

Joseph Mr. AdaiHy on the same side. It will be necessary to attend 

CATOBySsq. ^ ^^ situation in which the defendant stands, it is that of a 
criminal trial; and we are to submit, that there is not a case, or 
a remnant of a case, that can warrant the receiving of this evi- 
dence. Mr. JttomejfrGenerdl has travelled back to a distant 
'period of time, and has contrasted most powerfully, by his own 
conduct, the difference between the adn^inistration of justice in 
those times and the present. I have one additional observation 
to make with respect to the trial of Colonel Sydney : not only 
the witnesses were persons who had all seen him write, they were 
not only acquainted with his hand-writing, and compared die 
character of the writing; but there stands upon the statute- 
book, after the revolution, an act of parliament which did away 

[ 129 ] €^en that comparison of hand, and the attainder was repealed, 
that it might not appear in evidence to after-ages. And, ther&« 
fi>re^ I have the sanction of the l^slature for the rejection of that 
evidence, in Jlgemon Sydneff% noted and remarkable case^ an 
act of parliament, which passed at a time too, when my Lord 
SomerSj together with the greatest luminaries this country ever 
Imew, assisted in the framing of that act. 

I recollect perfectly in the court below, not long ago, there 
was a necessi^ of proving the band*writing of O^Coigley : papers 
were found upon him ; and the Attomey^Generdl of that day 
never thought of proving it by a comparison of hands ; but called 
-a witness who knew the hand-writing of the party : and that is 
the constant course. Now how does the case stand here? It 
atanda shortly thus : Here is a paper produced for the purpose 
of convicting Mr. Cator of a libel. That paper is admitted to be 
a feigned and disguised hand ; and witnesses are to be called to 
shew this feigned and disguised hand is the hand-writing of 
Mr. Joseph Cator, Who have they called ? An inspector of 
franks, who takes upon him to have skill in that particular sub* 
Ject; and that brings it to this point: What is the principle 
upon which every case of that sort is decided ? It must be by 
analogy. For instance^ in the case of WelU Harbour, or any 
thing relating to hydrostatics or mechanism, a person is called to 
apeak to the particular thing in which he has skill. But why? 
Because he speaks to the general laws of nature^ which are in- 

[ 130 ] variable^ in all cases and in all situations; and whether thi^ Court 
hears eridence with respect to the eflfect of a body of water upon 
a bridge, or upon a dodc, or upcm a lock, or any othar plaoe^ the 
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immutable laws of nature equally apply. Then the jury have 1802<; 
before them, what ? They have not a butcher to talk of a gun- rmi^TZT 
shot wound ; because he is not to be credited upon the point to ^ 

which he is called : they have not a coal-heaver to speak to the Joscpr 
pressure of water upon a bridge ; because he is not ciqpable of ^ ^ 

speaking to that point; but witnesses are called to give evidence 
arising from their knowledge of the particular subject. On the 
other side, they do what ? They call Mr. Banner^ an artist, wlbo 
goes to the extent of proving it to be a feigned hand, and that it 
is not written like an original hand ; but the moment he comes 
to talk of a comparison of hand-writings he ceases to have his 
judgment depend upon any thing like a general principle ; because 
it must depend upon his knowledge of the particular case : It. 
inust depend upon the knowledge of the. particular hand-writings 
and not upon his skill in the comparison of the hand-writing of: 
Mr. Caior and the hand- writing of these letters; because^ he says, 
he knows nothing of his hand-writing, and has not seen him . 
write. It is upon that principle that Bevett and Braiam was 
decided : It is upon that principle that Carey and P^ was de« 
cided: they proved it to be a disguised hand. Lord Kentok 
there stopped them, and said, you shall not go further to that 
extent. He was speaking of an artist ; but beyond that, he was 
not permitted to go. I am not aware of any other .case than 
those which have beenreferred to by Mr. Attomey-'Generalj ex- [ 131 ] 
cept a very recent case of Mrs. Bobin$ori% will, which has.been 
three times tried. At the second trial of that causey. my Lord 
Kenyon intimated a dear and distinct opinion, that -comparison 
of hands by a person who had not seen the party write,^ was not 
evidence. When that cause came to be tried lately before Lord 
Alvanley, we were of opinion there ^9a perfiM^tly sufficient evi- 
dence to go to the jury without it; and therefore^ we did not 
tender it. I submit, therefore, that this question has been de- 
cided in Carey v. Pitt. The doctrine was loosely laid down in 
Bevett and Braham s and still confirmed by Lonl Kenyon's 
intimation in the case of Mrs. Bobinson*B will, in the Court of 
King^s. Bench. I submit, therefore, upoa clear and sound prin* 
ciples, that this evidence is inadmissible, as applicable to a cri« 
nrinal case; otherwise it would be opening a door to conviction, 
which it would be impossible for the wisdom of ages afterwards 
to shut. We do not agitate this question to prevent fair evidence 
frpm going befioire t|ie jqtj^ but we are anxious that nothing but 
legal evidenoQ shall come before them. 

GtfrroBs fi^ the prosecution. In this cast the defendant^ 
S OS 
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1802. counsel have observed, that we are not in a civil case; ia which 

q,j~Z" point of view I would also desire the question to be considered, 
^ as in the case o( Forster and MeUish^ by tendering a bill of e£»' 

J^^ ceptions, iu case you should be induced, upion pressing drgo- 
ments, to reject this evidence ; here there can be no revision of 
it, however tainted the defendant may be; it is past redemption, 
anct he goes quit for ever in consequence of an error in jndgmoit ;-» 

[ 132 3 ^^^ ^ ^^ receiving the evidence under the revision of the other 
Judges. To be sure, it is not a pleasant thing to have it under- 
stood that strong facts have come out, tending to shew that per- 
sons have been guilty of scandalous libels ; belt such persons most 
take their chance in standing in that condition ; and there it'll! be 
no failure of justice, for the Court will say the learned Judge had 
been surprised at Nisi Prius s and then Mr. Cator comes down 
an entire new man at the next assises. Upon the other evidence^ '* 
excluding the evidence of men of science^ I am much oUiged to 
my learned friends, though they will not thank me for the oUi* 
gation, but I am obliged to them for Algernon Sjfdne^% case^ 
about which my learned friends do not agree; because Mr. At* 
tomey General says, there was evidence competent to be 6onsi<* 
dered, with respect to the paper found upon him. Mr. Aiam^ 
however, falls foul of this, and refers to the statute. That which 
is called comparison of hand-writing, is here not comparison 
of hand-writing : that is what I wish to have written in large 
letters. Upon the whole of this argument, I am not contending 
for comparison of hand-writing, in the sense in which Syinet^^ 
case speaks of comparison of hand-writing ; in which Reoett and 
Brahant speaks of comparison of hand-writing; in which Mr. 
Justice Le Blanc speaks of comparison of hand-writing ; or in^ 
which> in Carey and Piit, my Lord Ken yon speaksof aoom« 
paris()n of hand«>writing; but the gentlemen are giving me a terrn^ 
upon the fdundatton of which this evidence is to be rejected. I 

r 138 1 am asking the witness, who has acquired a greater and better 
Jknowledge'ot' hand- writing than other men, to refer to the know- 
ledge generated and founded in his mind, and then say, Does he 
believe those papers to be the hand-writing of the man whose 
character of writing he has acquired, not by comparison, b^t by 
being referred to a standard, by reference to an indisputable * 
standard, which is the hand^writing of Mr. Cator ; and by re- 
fi^ence to which, as a man of science^ he may- give his opiniw? 
What was done in the case of Wells Harbour ? Why, they had 
not seen the way in which the hydraulic machine was put toge- - 
ther ; but they had studied mechanics, and by reference to their 
scientific knowledge, they gave their opinion: which opinioiiy flay 
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Uarned friend says, is competent to be received. But let us come 1 802. 

a little to the cases that have been mentioned : With respect to 

the case of Reveit and Brakam^ I know what my learned friend ^^ 

' meant very well : he knew perfectly well the great extent of mind Joseph 
of Mr. Justice Buller; he supposes he had a sort of itch for CAT0R,E»q. 
carrying things to the extreme ; but, if he was that species of cha- 
racter, he was not driving alone; he had Lord Kenton to assist 
him ; and he had also Mr. Justice Ashhurst and Mr. Justice 
Grose. Here, therefore, is the Court of King's Bench, ikpon 
deliberate argument, sitting at bar, receiving precisely this testi- 
mony; not receiving comparbon of hand*writing, for Lord 
Kenton would .have rejected that I come now then to see 
what comparison of hand- writing is. I call somebody out of the ^ 
crowd: I shew him a paper of Mr. Calof^s hand- writing, and' [ 184 3 
say, that is a paper of Mr. Catar's hand-writing, he not being a 
man of skill : then I shew him the libel, and do the same by the 
jury : half of them may think it is Mr. Caiof^s hand-writing, and 
half may think it is not ; but here I am bringing a man of science^ 
a man of skill in the subject. What is the knowledge of Mr. 
Jackson t A note written to him. — What is the knowledge of 
Mr. Day ? He has received orders and a letter from him, by 
wliich he has got a knowledge of hia hand-writing; but if Mr. 
Day had had no skill in hand-writing, and I had shewn hioi- 
that by which I had not made a standard by any legitimate evi- 
dence, his opinion would have no weight; But let us come to 
the case upon which my learned friend relies, the case of the 
seven Bishops, where there were two Judges against two ; and < 
they rejected the testimony, upon the ground that they could not • 
receive this comparison of hand-writing; and whenever I am 
found offering compariyyn of hand-writings I desire it may be 
rgected. The case of Beveti and Braham was most deliberately . 
considered. I own fairly, I was one of those who had my doubts • 
whether the second branch would be resisted. However, though 
counsel resisted, the Court had no difficulty in receiving it; but' 
that is a question which cannot be treated at Nisi Prius flippant* ' 
ly ; it was a new trial of an ejectment; Mr. Seijt. Shepherd^ and 
I, and Mr. Mingayj were on the same side. There had been a 
verdict adverse to Reoett : there was a supposed difficulty ; but 
that did not conclude the party. Might he not have brought [ 155 ] 
another action, and tried it at the bar in the Exchequer ? Might 
he not have tried it in the C!ommon Pleas? I do not wonder 
that they are a little sore about it, as, I take it, they are by their 
overt acts; for my cUent is in possession of a considerable estate, 
incontequoice of it. . It does bo happen, that I was counsel in 
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1802«. that case of Carets and Pili: it was an action brought upon a. 
clear forgery of the name of Mr. William Morion Pitt g an4 no 
cases can be less alike than BeoeU and Braham and Carq/ and 
Pitt. I was for the plaintiff; and I could not pick up amongst 
all mankind, one who had ever seen Mr. Piit write^ to say it was 
Mr. PiV/'s hand-writing; it was sent to the Postmaster; not to 
compare by a standard, proved by witnesses to be the hand-writing 
of Mr. Pilt^ and then desiring the person from that Post-office 
to compare it ; but I called a man from the Post-office to prove 
that letters of that character had passed as genuine (ranks; bat 
the court could not receive such evidence: it was impossible* 
But does this touch lUvett and Braham ? Does this touch the 
case I have here ? I could do nothing in this case without esta^ 
blishing my standard, without having well proved the hand- 
writing of Mn Color i but the moment I have done that^ and 
put them into the hand of a person of skill, I can ask. Is that, 
from your knowledge of the subject, the same hand-writing? 

I have practised a good deal in criminal courts, and before 
some of the first Judges that ever adorned any countr}^; and I 
shall never ihrget hpw many useful lessons I have learned from 
that excellent. and valuable Judge^ who is now no more. Evecy 
body knoiws I speak of Mr. Justice Bulleiu Was there any 
maq ever went more slowly and cautiously to his conclusions 
tfaiaQ Mr. Justice Buller ? And yet, at the hazar^l . of Mr. 
AUomey^General contradicting. me, in reply, I say this. That in. 
every case there is no distinction between the rules of law, as they 
apply to criminal cases,. and as they apply to civil cases. I invite 
any body who has an appetite, to stand forward and contradict 
I say, in the principles in which causes arc to be tried, there 
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is no distinction between an action for g$>ods sold and delivered, 
an action upon a bill of exchange^ and on an indictmen; for a 
capital felony; but, in favour of life^ Judges refer it to juries to 
look at. the evidence with more caution, and endeavour to take 
care they are not imposed upon« And how can it be otherwise? 
What security would there be, if there was one rule of law in an 
action for 20 or 80,000/. against Mr. Cator, and a different rule 
of law, if it was on .a bill for forgery, exhibited in the court below? 
I am not contending for a comparison of hand-writing; I am 
referring to the skilland judgment of. a person, with respect to 
whom thejury are to judge. It may be contrasted with the en* 
dence of others more or less knowing upon the subject: Suppose 
a person was called who had not recently seen the party writs. 
Suppose a schoolmaster had a boy who had never got more than 
the length of writing his name^ and could never read.it : after- 
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warcb the schoolmaster would say, I could never get this fellow 
any forwarder ; he always wrote his name in this manner: he has 
not ^sagacity enough to alter his character. It depends upon 
figures, characters, and a thousand other thhigs ; but he could 
not speak like a man o^ science, such as the witness I have offered. 
I will again idso remind your Lordship, that if yoo should be 
induced to say you will not receive this evidence, you close the 
door upon inquiry in future, and shYit out the administration 
of justice upon this most important point* 

Mr. Serjeant Best^ on the same side. After this argument 
has been so fully gone into by Mr. GarraWf I shall make but feiV 
observations; and if the effect of your Lordship's judgment 
should be against us, I trust your Lordship will take such 
measures, that the highest court in this country, out of 
which thb record comes, shall have an opportunity of settling 
this point ; which b not only to affect the character of the person 
now • before the Court, but to affect a most important principle. 
My learned friend has argued this point: he says. It would not 
only affect the character, but it would be attended with great 
anxiety on the part of Mr. Cator > but look at the extent to 
which that answer may be carried : it is an inconvenience which 
every man must feel who is placed in that utdaiion. If that 
argument were to have any effect, no man could be' prosecuted 
unless there was a certainty of conviction. It is at aU times 
sufficient^ if there is a probable cause. 

This objection has arisen from the circumstance of its being 
termed a comparison of hand-writing; but it appears to me to 
be nothing like a comparison of hand*writing. I will not give 
any idea of my own of comparison of hand-writing ; but I will 
give it in the words of the case alluded to by Mr. Attomey^Gene^ 
ral^ Mcpherson v. Thoytet. Upon what principle does the noble 
and learned Judge, in that case, speak of comparison of hand- 
writing ? There was no evidence offered by any witness who 
was skilled in the subject; but here is a witnegw who states upon 
his oath,, that he is competent to decide upon the question to 
whidi be is called. That circumstance appears to me to be the 
principle upon which, in all thesecases, comparison of hand-writing 
ought or ought not to be received. That was a case of simple 
comparison of hand-writing, without producing the standard to 
which it was to be applied. In the case of Carey and Fiti^ when 
the person from the Postoffice was called to look at the hand«- 
writing of Mr. Pt^ if there had been evidence laid before the 
court that antoCher paper was the hand-writing of Mr. PiU^ I 
say, up^ AeMthMiljr of i2inM^^ mnd • jBriia% that ofidenoe 
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1808* should have been received. Why was it rejected? Became, in' 
that case there was no evidence to shew, that the paper the wit- 
ness was to compare it with, was tbe hand-writihg of Mr. Pitt / 
Joseph therefore^ my learned firiend might have gone on comparing ad 
CATORyEsq. f^^nifygi^^ there being no evidence that that with which he had 
compared it, was the hand«>writing of Mr. Pitt. Look then at 
the case of Rtvett and Brakam > Is that a case at Nisi 'Primf 
or is it the solemn determination of the whole Coart of King^s 
Bench sitting at bar? That case, therefore^ is the aothority of 
[ 189 ] the whole Court, and is entitled to all the credit of a solemn de- 
termination. 

There is one argument at which I am astonished, when I 'beat 
from whence that argument comes : The Attametf-General says, 
That if the evidence that was offered in Algernon Sydnetf% case 
had been offered in a civil case, he would not say it ought not to 
have been received. J am not aware of any such distinction ; 
and it will be found to be solemnly determined in the Jitomof^ 
General and Eden^ in I)ougla^% Seports^ that there is no distinc- 
tion whatever between criminal and civil cases; and if we lode at 
the nature of the law of evidence, we shall see there can be no 
such distinction* In that case it was solemnly determined by the 
Court of Exchequer, that there was no distinction whatever be* 
ween civil and criminal cases, as to tbe matter of evidence in 
point of principle. It is quite impossible there should be any 
such distinction. The rules of evidence are rules of common 
sense. They must obtain everywhere : whether we are sitting in 
a court of justice in this country, or any other; whether we are 
sitting to decide upon the life of a man, or whether we are sitting 
to decide upon his property, those principles, which are common 
sense and common justice, must apply equally to the one case as 
the other. Mr. Adam has attempted to distinguish this case from 
Bevett and Braham : he says, Revett and Braham is distinguish- 
able from the case of persons coming to speak upon matters of 
science. I confess I can see no such distinction ; and I think he 
is not accurate in the manner in which he has stated it. Those 
[ 140 ] persons are speaking upon the law of nature ; and if ever there 
was a case in which this species of evidence ought to be received; 
I think this case requires it. To prove hand-writing in common 
cases is easy ; but when extraordinary art is made use of to con^ 
ceal the real hand-writing, extraordinary art must be used for the 
purpose of detecting it ; and, therefore^ in this particular transac- 
tion, it is undoubtedly necessary, where extraordinary art has 
been made use of for the purpose of concealing the hand*writin^ 
to produce the evidence of persons of skiUtoiletsctit -I iilhiiiil^ 
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thereTore, under the duthority cflttoeH atid Brahamj which has 1 802. 
not yet been oTertarned, and I trust never will be overturned ; ^^ 
becaose it aeems to be foonded npon the principles which per- ^^ ^° 

vade the whole system of evidence, that (his is evidence which ibssra 
ought to be received. ^'^^ *^- 

The Aaortuy^Qeneral in repfy. Mr. Garrawj and the oiher 
learned gentlemen contend, that they are not offering evidence of 
comparison of hands. 1 defy any person conversant with the 
pfadnest terms that occmr in our vocabulary, to say ihey are con- 
tending for any thing short of comparison. What is it they con- 
tend for? They contend , that thai paper which the gentleman 
in the box has in his hand, is the same character with the stan- 
dard ; but the standard itself remains to be established in his 
mind, who is to decide on it It is not a question in the cause 
till the finding: of the jury. ItVid 'pro tempore proved; but is 
there any admitted-standard ? - >'Tliel^ Wasiio such pretence '; libr 
was there, in: those cases, any inebiilestible standard. - 

My learned friends say, if this evidence b received improperly^ [ 141 ] 
it may be reviewed ; a new trial moved for; smdit may ultimately 
be set right. In the mean time, has not Mr. Cator the infamy of 
eonviction saddled Upon him? - In the in^'tlme^ has he not 
tacked to that improper rule of law the opinion of twdve men, 
whose opinion may be warped upon thiu supposition ? In isi civil 
case^ if there is ah equivocal and doubtifal proposition, there ar^ 
greater and more convenient means of setting it right than in a 
criminal case. The stake in which the parties are interested is 
not the same : in the one case^ life, fortune^ and fiime are at stake ; 
whereas property may suffer no inconvenience ; and I submit, 
with great confidence, that, in point of convenience in a criminal 
case^ a Judge will not, for the first time, adopt any rule of law 
which has not been sanctioned by adoption in causes civil and 
criminal. I am not disposed to thwart, either with a view to this 
caiise or any other, the course of justice. I will not contend to 
the extent I am supposed to be contending ; I will not contend 
thaty in its full extent, the rule of criminal and civil justite is dif- 
ferent; but i contend this, which is marked t^n the moral, 
mind and understanding pf mankind, that in pr(l|>ortion to the 
magnitude of the ofience, there will be a greater or less inclina- 
tion in the mind of the Judge to receive evidence, if it is doubtfuL 
The question therefore is. Is this a rule of law, so established in 
our courts, that the Judge, administering the criminal justice of 
the country, must adopt it ? Though there have been persons of 
skill to collate franks^ who have existed in the country for many [ 148 ] 

Vol. IV. H L 
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1 SOS* years ; and though it may be important to establiafa band^writing 

*— ~ by their meang, it never was adopted till the ca»e ct ReveU and 

^^ ^^ Braham / and I do not believe we shall attain much legal excel- 

JosBPH lence by the introduction of novelties in our practice in tlie best 

CATOBiM}. of times* Then I am not for introducing new rules. 1 8ay» that 

neither in civil or criminal ca^esy before JBet>ett and Braham^ was 

it ever suggested ; and that noble and enlightened Judg^ who 

bad certainly admitted evidence to a certain extent upon the acore 

of skill) repudiates that case» as I stated before^ in the case of Gurry 

and Pitt. Nothing can be said to be unquestionable evidence^ 

1 while the whole is in' agitation before the Judge and the jury; 

andt therefore^ there being no standard^ to which both the parties 

have acceded, it is still a comparison ofhands; and to that whole 

extent does it go. 

I recollect a case upon the northern circuiti of which I had the 
conducting, and which affected the life of the party ; whoee life 
was actually forfeited. In that case evidence of similar!^ of hands 
was proposed to me ; and I was of opinion, it was not eviileoceto 
be received in a criminal case. I will state the circumstances of 
. that particular case :— A person had robbed the house of a poor 
man, with whom he was most intimately acquainted. The person 
whose house was robbed, had discovered the robbery, and sus- 
pected the robber. It occurred to the wicked mind of this person 
who is suspected, to inclose in a letter a poisoned pill, with direc- 
[ 14S ] tions that he should take that pill; and that pill would enable 
bim to discover who was the robber ; and stating, that about an 
hour after he had taken it, he would see a man ride by, and that 
was the man that had robbed him. The poor man took the 
pill ; and, in the course of half an hour, the pains came oo, 
and in a short time he expired. His body was afterwards 
opened ; and upon its being opened, it turned out to be arsenic; 
and some particles of the pill adhered to the letter, by which 
it was ascertained to be arsenic. Now see the infinite import- 
ance of ascertaining, by other circumstances, who was the 
writer of this letter. I do not know whether it was written 
under any particular circumstances of disguise; but I called 
persons who knew the hand-writing, who had been at school 
with him, and who knew his character of band : I had letters 
for the purpose of comparison, at all periods of his life ; biit» 
in the exercise of my judgment, I thought it waa not evidence 
fit lo introduce, and sought for confirmation of the baud- 
writing. I considered life was at stake. It might be that some 
enemy had done this ; and^ therefore^ I sought for cuufinualory 
sMrcus of evidence. I found a man going to a place vary fiur 
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xlifttantt in tke habit which he usually wore^ and recognised by 1802. 

another man, who saw him go in the same dress to the- Post- 

oflSce at Ripp&n^ throw a lettqr in and ma awayi With the 

addition of this evidence to that of persons who had seen him 

writer he was convicted CAidRjEsq. 

In the ease of Bevett v. Braham^ which I consider as repu- 
diated authorityi it has been said, why did we not bring another [ 144 ] 
ejectment, which is frequently done ? Because it came out that 
this woman, even if she had written it, was so entirdy under 
the controul of the person who made the will, that we know it 
would be bad^ upon the score of controul. For this man, in 
order to have a dominion over her spirit, had hired people to 
fire guns near her, and throw her into trepidation and alarm ; 
but my Lord Kemton repudiates this authority, and would not 
receive the same evidence when it was afterwards tendered. 
Another learned counsel talks about sup^wcription ; but was it 
ever considered that a letter is evidence against a man because .« 
of the address and the superscription ? All that we contend for 
upon that is, where the party answers it, orders are given, goods 
are sent accordingly, received, and paid for: all this is a 
recognition that the party, whose name is at the bottom of 
the order, received the goods which he ordered, by the fact of 
payment. 

HoTHAM, Baron. This case has been argued very fully; 
and I have spent three weeks upon thinking of the question. I 
cenainly cannot receive more information than I have now 
received; and it is my duty, such as my opinion is, togivsrit 
feirly and frankly. I perfectly agree with the counsel far the 
prosecution, that there is no difference, in point of evidence, 
wiiether the case be a crimf aal or civil case ; tbe same rules 
must apply to both : at the same time it has been stated that 
one is more disposed to n»ist, and more eaotious in receiving 
evidence, in a case where the party has much at stake; as in 
favour of life. What is the evidence here ? Two persons have [ 145 ] 
been called, who, having looked at these libJs, have spoken, 
without any doubt, of their being the hund-writing of the party 
accused. As far as that goes, there is no objection to it. Then 
comes the inspector of franks, from the Post-office; he has 
these libels put into his hands. Now, I do not know iiow that 
gentleman could speak to the hand-writing, unless he could 
say he had seen the party wriu?, or unless he had been in the 
hubit of corrcs|)ondence willi him, excepting that he is ciillt^l to 
speak as a man of science to an abstract question. In that liolu 
he has been called, uud his evidence has been admiUed. He 
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1802. is abewn these papers; and be is asked to look at them, and^ 
j~Z" without inquiring who wrote tl^li, or for what purpose. He 
^. is asked, ^* From your knowledge of hand-writing in general, 

'^^'^'^v do you believe that writing to be a natural or fictitious hand ?" 
Ti«» Aiq« uj^ science, his knowledge, his habits, all entitle htm to say, I 
am confident it is a feigned hand. To that there is no ob- 
jection ; and so &r as that goes, I see no reason for rejecting 
thai evid»K:e. 

Then comet the next and important point* It is said to hfan, 
^* Now look at this paper, and tell me, whether the same hand 
wrote both 7* Why, one cannot hdp seeing, evidently, what 
must be the consequenee:— -I cannot conceive there is any tiling 
in the idea of a comparison of hands, if this is not to be 
dered as comparison of hands. The witness says, I never 
him write in my lifew Why then, I odlect all my knowled|ge ef 
his being the author of this, by comparing the same hand with 
[ ^^^ 3 that which other witnesses have proved to be a natural hand: 
by looking at the two^ he draws his concl u sion. It seems to me^ 
therefore^ directly and completdy a comparison of hand, 
question seems to have been solemnly decided ; but when I 
the same noble and learned Judge repentii^ of what he had 
suffered in the former case, and expressly saying he could not 
reccfive such evidence ; and observing, that though such evidence 
was received in JRevett and Braham^ he had, in his summing up 
to the jury, laid no stress upon it : this being the case^ I cannot 
consider it so adjudged, but (hat I may exercise my own judg- 
ment in rejecting it. 

The prosecutor produced other eridence, and the defendant 
was found guilty. 

GanmOf Best^ Seijeant, Manyaiy and Beyiolds for the pro- 
secution. 

The Attomey^Generalj Adean^ Consi, and Impey for the de- 
fendant. 

F«i/ri3t)f/r» Gairelt V. Akxaoder. 
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Blake, Executor of Dale, v. Lawrence. 

A SSUMPSIT on a promissory note, against the defendant, [ *148 ] 

^ *^ the maker. It was dated March 1801, payable to the tes- Undera parti- 

*^ •' , cuJar or plain- 

tatrix by instalments of 10/. every three months; and in default tiff's demand 

of payment of any instalment, the whole was to be payable im- »tatingthat 

'I.* •' "^ •^ the action was 

mediately. ^ brought to re- 

Plea of the general issue, and notice of set-off. cover die 

The first instalment was paid when it became due, being the June ^^^g ^f J^J^nJ^ 

following the date of the note ; after which default was made. interest on it 

The defendant's set-off consisted of a bill of exchange of the when a note' 

testatrix, upon which interest for a * considerable time was due, is payable by 

and of other articles ; as goods sold, &c. Imdonfeilui* 

The amount of the bill, and the interest due on it, with the of payment of 

other articles charged in the defendant's set-off, covered the ^l^^^' 

. li* 1 • r roent,tne 
amount of the plaintiff's demand on the note itself, exclusive of whole is to 

any interest which was due on it, bcconae due; 

'' the interest is 

to be calculated on the whole sum remaining unpaid, on defeult of any instalment, and not on 

the respective instalments at the respective times when they would become payable. 

Vol. IV. M The 
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1802. The particular of the plaintiff's demand, given in onder a 

judge's order, was as follows : — 
Executor of *^ '^^'^ action is brought to recover the amount of a promis- 
Dale, « sory note, for the sum of one hundred pounds of the defendant, 

Lawrence. " *^^ °^^ Vfhitly. 

100/. A. B. plaintiff's attorney." 

Tlie plaintiff's counsel proved the note made by the defend- 
ant ; and then contended, that they were entitled to a verdict 
to the amount of the note, and the whole of the interest from the 
time when default was made in payment of the second instal- 
ment. This became important, as otherwise the defendant's set- 
off covered the whole amount of the note itself. 

It was answered by Erskine, of counsel for the defendant. 

First, That the plaintiff should be bound by his particular; in 
which he went for the amount of the note only, ahd did not claim 
interest. 

Secondly, That even was tlie plaintiff entitled to interest, the 
note being payable by instalments, he could go for interest, not 
on the whole amount of the note, from the first default in pay- 
ment ; but on the several instalments, from the time when they 
would become respectively payable. 
[ 140> ] Lord Ellenborouoh. By the particular, as delivered by the 
plaintiff's attorney, the defendant has notice of the amount of 
the note being claimed by the action, that is the principal ; and 
though the interest is not claimed eo nomine by the particular, I 
am of opinion the plaintiff may recover it, as arising out of the 
principal so demanded by the particular. 

With respect to the amount of the interest to be recovered, it 
is true the note is payable by instalments ; but on de&ult ci 
payment of any instalment, the whole amount of the note be- 
comes payable : there is therefore no severance as to time with 
respect to the debts becoming payable; by the first defaolt, 
the whole becomes one debt; and from that time interest be- 
comes payable. 

The plaintiff had a verdict. 

Gibbs and Marryatt for the plaintiff. 

Erskine for the defendant. 
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Chapman t;. Ladbrooke. 

■p|EBT on bond. 

-*^ The defendant pleaded noti est factum ; upon which issue When a pier- 

-««J-"-l- .. ... lerfbytif 

The pluintif! then prayed that the bond and condition might be to make a vo- 

cnrolled: which reciting that one Thomas Ladbrooke^ the eXdev. l^ntarycon- 

. . 1 . veyance ot 
had died intestate, and without issue, leaving the defendant his lands de- 
heir at law; that Thomas Ladbrooke the elder had given instruc- fcended to 

' ^ _, * 1 !_• -ii himasheirat 

tions to one Mr. Chapman^ attorney *at law, to prepare his will; law, he cannot 

and by such instructions bequeathed, or intended to bequeath, he called upon 
the whole of his personal estate, after the same was turned into against any in- 
money, among one Mary Edmunds and the children of his late cumbrances of 
sister Mary Harrall ; that Samuel Edmunds the husband of r •^50 j' 
Maji/f had, before the testator's death, contracted and agreed 
with him for the purchase of a certain messuage, for 120/. and 
had paid in part 38/. It then went on to recite, that Thomas 
Ladbrooke (the defendant) being duly impressed with an opinion, 
and being perfectly satisfied that the said Thomas Ladbrooke the 
elder purposed the disposition of his said personal estate in 
manner before-mentioned, had from his being entitled as the heir 
at law of his said uncle Thomas Ladbjooke tlie elder, deceased, to 
the sum of 82/. the remaining part of the purchase-money for the 
said premises sold; and which money the said Thomas Lad^ 
brooke the elder intended, pursuant to the instructions of his will, 
should be divided in manner before expressed, agreed imme- 
diately upon receiving the remainder of the said purchase-money, 
to apply and dispose of tlie same in manner intended by his said 
uncle Thomas Ladbrooke the elder, deceased. The condition of 
the bond then was, that the defendant should, on the receipt of 
the said sum of 82/. the remaining part of the said purchase- 
money, pay, apply, and dispose of the same in the shares before 
mentioned, and also that the said Thomas Ladbrooke^ the defen- 
dant, should, on or before Lady^day next, on payment of the 
said sum of 82/« the remaining part of the said purchase-money, 
well and properly convey and assure unto the said Samuel Ed" [ 151 } 
munds, his heirs and assigns, the said messuage, or tenement, 
gardens, out-buildings, and premises, in Rugby aforesaid, so 

M 2 > lately 



151 CASES AT NISI PRIUS, 



Chapman 



1802. lately occupied by the said Thomas Ladbrooke die elder, de- 
ceased. 
^^ The plaintiff then suggested the following breach, pursuant to 

Ladbrooke. statute 8th of WiUiam IIL ch. 9. that the defendant did not, nor 
would, on or before Lady^day next, after making the said writ- 
ings obligatory, or at any time afterwards, although the said 
Samuel Edmunds was on that day ready and willing, and offered 
to pay to him, the said defendant, the said sum of 82/. the re- 
maining part of the said purchase-money in the said condition 
mentioned, and properly convey and assure unto the said Samuel 
Edmunds the said messuage or tenement, garden, out-buildings, 
and premises in Rugby aforesaid, in the said condition as above- 
mentioned; but wholly refused and neglected so to do, and 
therein failed and made default, contrary to the form and eflfect 
of the said condition of the said writing obligatory. 

The plaintiff produced the deed which he had tendered to the 
defendant to be executed, when he at the same time tendered him 
the 82/. It was read, and was found to contain a covenant 
against any incumbrance, &c. of the defendant, or of his uncle the 
intestate. 

It was objected : Thftt he was not bound to execute that deed, 
as he was under no obligation to covenant against the acts of bis 
intestate. 

Lawrence, Justice. The defehdant in this case, out of motives 
of respect to his uncle's intentions, and without any considera- 
[ 152 3 tion, enters into the deed upon which the present action is 
brought; by which he covenants to convey the property in ques- 
tion ; that is as far ns his interest goes; but he cannot be made 
to covenant for the acts of his ancestor ; nor could it be con- 
tended that it should be so. The deed therefore called upon 
him to do more than he was bound to do ; and therefore he was 
well warranted in refusing to execute it. The plaintiff therefore 
must have nominal damages only, as there is an issue on the non 
est factum. 

Verdict Is. 

Erskine and Balguy for the plaintiff 

Espinasse for the defendant. 
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Harris, qui tarn, v. Hudson. 

nPHIS was an action of debt qui tarn. In debt ^rw 

^ The declaration stated, that after the 29th of Sept. 1714, J^utcTfor 
to wit, on the 26th of Marchj 1801, it was corruptly, &c. agreed usury, the day 
between one Thomas Stewart and the defendant, that the defend- Oration is 
ant should lend to the said Thomas Stewart a large sum of material, 
money, to wit, the sum of 34/. and should forbear and give day ^J,^ ^ J*^^ 
of payment until a certain bill, bearing date the same day and and any vari- 
year last aforesaid, drawn upon one Thomas Stewart by defend- ^°^ ^^^ *^ " 
ant, for the sum of 35/. payable to defendant, or his order, forty 
days after date, should become due; and that the defendant C 153 ] 
should have for the lending and forbearance of the same, a 
premium of ]/. The declaration then averred the lending the 
said sum of 34/. and the forbearance and giving day of payment 
until the expiration of the time appointed for pajrment of the 
said bill ; and that in pursuance of the said corrupt contract, on 
the same day and year aforesaid (to wit, the 26th of March) the 
defendant corruptly and usuriously took and accepted the said 
sum of 1/. for the forbearance and giving day of payment of 
the said sum ; which exceeded the rate of 51. per cent, contrary 
to the form of the statute. 

The plaintiff proved the bill discounted, and that the discount 
was taken : the bill corresponded with the date ; but it appeared 
in evidence, that the money was not advanced until the 27th of 
Marchf being the day after that laid in the declaration. 

This was objected to as a fatal variance. 

It was answered, that the (26th was laid under a videlicet^ so 
was immaterial ; and therefore no variance. 

Lord Ellenborough. The day is material; it ascertains 
the time of forbearance; and it is a fatal variance. 

The plaintiff was nonsuited. 

Erskine and Wigley for the plaintiff. 

Garrow and Knamlys for the defendant. 
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The legatee of 
a term for 
yearsy on the 
executor's as- 
•enting^ may 
maintaiD an 
ejectment im- 
mediately to 
recover. 
Quirjft If the 
legatee of any 
specific legacy 
of a chattel, 
cannot also 
maintain an 
action for it ^ 



[ 155 ] 



Doe on demise Lord Say and Sele v. Gut, 

Executor. 

^^HIS was an action of ejectment, to recover the possession of 
a leasehold house and premises in the parish of St. George^ 
Hanover Squarex 

Mrs. Mary Gtiy^ hy her will, dated in 1801, bequeathed 
the house in question to the lessor of the plaintiff, and ap- 
pointed the defendant her executor, who proved the will. 

The testatrix died in Jantuny^ 1802: upon her death, the 
lessor of the plaintiff applied to the defendant (the executor) by 
letter, requesting to be admitted into the possession of the house. 
He first answered, that having a large quantity of furniture in 
the house, it would not be convenient before Michaelmas ; but 
by a subsequent letter he said, Tliat finding he should not want 
the house so long as he supposed, he would give up the posses- 
sion on the 25th of April. Tlys letter was dated the 25th of 
Februart/. 

Possession was demanded on the 25th of April ,- when the de- 
fendant said, he could not give possession till Michaelmas s upon 
which a declaration in ejectment was delivered on the 28th ; one 
demise of which was laid on the 126th of April. 

At the trial it was first objected by Erskine^ that this bequest 
of the house, being a legacy, no action could be sustained by 
a legatee, without shewing an assent by the executor to the le- 
gacy ; and Young v. Holmes^ 1 Strange 70, was cited : that, 
that being necessari', there was in this case an express dissent, 
on the part of the executor, to admit the legatee into possession 
until after Michaelmas ; So that the plaintiff had brought his 
action too soon. 

It was secondly objected, That no action at law would lie for 
a legacy; that that point had been expressly decided in the*case 
of Decks and another v. Struit, 5 Term Reports^ 690, in which 
the former cases of Atkins v. /////, Cowp. 284. HaxxAes v. 
Saunders, ib. 289, had been considered as orerruled. 

Lord Ellenborough overruled both objections. As to the 
first, his Lordship said, that it was certainly necessary to shew 
an assent by the executor ; but that he thought there was an 
assent by the executor sufficient to enable the l^atee to support 

the 
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the action, he having by this^ letter promised to glVe him pos- 
session on the 25th oi April, 

As to the second point, his Lordship said that he would re- 
serve it; but that it appeared to him, that in the case eS a 
chattel, a specific legacy differed materially from that of a sum 
in gross, chargeable upon the funds in the executor's hands, dis- 
tributable in the course of administration : That by the assent 
of the executor to the specific legacy in question, the property 
vested in the legatee, and enabled him to maintain the action. 

Verdict for the plaintiff, with leave to move to enter a non- 
suit. 

Gibbs and Marryatt for the plaintiff. 

Erskine and Ch* Warren for the defendant. 



1802. 

Dob 

on demise 

Lord Say 

and Selb 

V. 

Guy, 
Executor. 



This case was afterwards moved ; when the Coort of Gn^s Bench agreed 
in opinion with the Lord Chief Justice ; and the distinction is there adopted 
between a legacy of a specific thing, and a legacy payable out of the general 
funds of the testator's estate. A specific legacy, on the executor's assenting 
to it, vests in property immediately in the legatee ; and he may maintain an 
action at law for it ; but it is otherwise where it is to be payable out of the 
general fund. In the case of Decks and another v. Strutt^ cited at the trial, 
it was the (;ase of a general legacy without any express assent of the executor 
appearing; but for which an action was endeavoured to be sustained at law, 
on the implied assent of the executor on an account of assets; which impli- 
cation the Court held that they could not raise. 



[ 156 ] 



Severin v. Keppell. 

nnmS was an action of trover, ibr several articles of plate and 
^ plated goods, stated in the declaration. The defendant 
was a silversmith ; and they had been delivered to him for the 
purpose of putting glasses into them. He had been applied 
to, on many occasions, for the articles so delivered to him ; he 
made excuses, and said, the glass was not come from the glass- 
blower's : there was no denial at any time to deliver the goods, 
but rather excuses for not delivering them : however, in one in- 
stance, the defendant admitted that the glass was come home; 
bat he then said, his wife was out, ^nd he cookt not deliver 
them. 

He afterwards delivered the plated goods, and said he had 
sent the silver ones home ; which was not tmew 

It was objected- by the.definidaiiirs eounsel, thai * on the evi- 
dence 



June sd. 
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dence given, there was no conversion sufficient to support the 
nction of trover. 

Erskincj for the plaintiff, contended, That the defendant hav- 
ing in the last instance, admitted his possession of the goods, 
and having made a frivolous and false pretence for not deliver- 
ing the articles, after his repeated excuses before made, that it 
was evidence of conversion sufficient to go to the jury; par- 
ticularly from the circumstance of his having returned tlie plated 
goods, and pretended to have sent home the other ; which was 
not the case. 

Lord Ellenborough said, he thought the plaintiiF should 
be nonsuited, as there was no evidence to sustain the action in 
its present form : that what begins in contract, a non-perfor- 
mance of what the party so undertakes to do ; or a bare non- 
delivery of what he undertakes to deliver, is not to be considered 
as of itself amounting to a tortious conversion. Tlierc was a 
case in the Court of Kin^s Bench some time age, in which that 
principle was recognized. It was an action of trover against a 
carrier, for not delivering goods. If a carrier says he has the 
goods in the warehouse, and refuses to deliver them, that will 
be evidence of conversion, and trover may be maintained ; but 
not ioT a bare non-delivery, without any such refusal. So in 
this case, the goods were delivered to the defendant to work 
upon. There was no evidence of any refusal by him to deliver 
tliem ; but, on the contrary, he makes excuses for not doing it 
The plaintiff must be called. 

Erskine and Marryatt for tlie plaintiff. 

Garrow for the defendant. 



Vide Ross v. Johnson^ 5 Burr. 2825, wliere the same doctrine is held in the 
case of a wharfinger. 



juneAih. Brown v. Allen and Oliver. 

npHIS was an action of assault against two. On the part of 
Allen, one of the defendants, the assault was proved to 
have been committed with more violence, and attended with 
more c iic urns tan ces of aggravation, than was the case of Oliver, 
the otlirr <■< i'cii«.lant. 

Lc)]<i KixENBOKOUGii, in summing up the evidence to the 
jury, toid tlicu), they could not sever the damages, and ^ve 
more against one ddendant than against the other; but that 

they 
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they should therefore take it as their rule in estimating the da- 1802. 
mngcs, to give their verdict against both, to the amount to whicli " 
tliey thought the most culpable of the defendants ought to pay. v. 

The jury found 100/. damages. ^Olive^T^ 

ErskinCf GarroWj and Lawes for the plaintiff. 
Gibbs and Const for the defendants. 



June 4th. 



DaNGEEFIELD V. WlLBY. C 159 ] 

THE declaration in this case stated, That the defendant was Where a pro- 
indebted to the plaintiff 10/. on a promissory note for that JSguSi^ven 
sum, made by the defendant, payable to the plaintiff, with the for money due 
other counts for nnoncy had and received, and on an account ^^ ^ ^°' 
stated. plaiotifF, who 

Tlie plaintiff did not produce any promissory note, which he ^fj^^^jh* 
stated to have been lost ; nor offered any evidence of its being the money- 
destroyed, or not in existence; but gave in evidence, That the ^^^"'0^^^^^ 
defendant had, on the money being demanded, apologized for note lost, or 

not payincr tlie 10/. on account of the note; and there rested bis destroyed, be- 

'^ -^ ° fore he can 

case. have recourse 

GarroWi for the defendant, objected : That it appearing by the to the money- 
declaration, that the cause of action arose under a note, which ^ppeare that 
was stated in the pleadings, and which it appeared was in exist- the money so 
ence, tlic plaintiff should not be at liberty to go into evidence of that for which 
any cause of action arising out of the note, as the proihisc to the note was 
pay, which was the only evidence. Was to pay the note. given. 

The plaintiff's counsel contended. That the note was only evi- 
dence of the debt for money lent, or otherwise claimed by the 
plaintiff from the defendant : and that he should therefore be at 
liberty to abandon the note, and go for the consideration of it ; 
which was in the present case for money lent* 

Lord Ellknuorough said, he was of opinion the plaintiff Was 
not so entitled; for as the note, for any thing that appeared in 
evidence, was in existence, it might be still in circulation, and [ 160 ] 
the defendant be liable to be called upon to pay it ; so that be 
might be subjected twice to the payment of the same demand. 
It was therefore incumbent on him to shew it to be lost, so that 
the defendant should not be again subjected to the payment of it. 
As to any demand therefore on account of the note^ he thought 
the plaintiff not entitled to recover. 

The 
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1602. The plaintiff was nonsuited ; he haying relied on the prorotse 

only. 

Erskine and Espinaue for the plaintiff. 



Danger- 

FIBLD 

V. GarraoD for the defendant. 

WiLBY. 



June 5th. Edmonstone V. Plaisted, Gent, one, &c. 



To prove that ^T^HIS was an action of debt to recover several penalties from 

a writ ''T^^l^ A the defendant, for practising as an attorney, without a certi- 

cause. it is not ficate, contrary to the statute. 

sufficient to The first act of the defendant, as an attorney, charged in the 

c^ebv w declaration, for which the penalty was stated to have been in- 

fdsaers book, curred, was the suing out a plurtes writ by him, in a suit cS 

notice to the Smythes ag^nst the present plaintiff. 

party to pro- To prove this allegation in the declaration, the plaintiff called 

shlSdbc^ the deputy filazer, who produced the filazer*s book, in which 

shewn that, was an entry of ihepracipe in the above suit. This was ofiered 

™f oH^^ as evidence of such writ having been actually sued out; and then 
turn, tne trea- . , . . - . . 

miry was the plaintiff called upon the defendant to produce the writ, having 

■^®"^v2^ given notice to the ^defendant to produce it ; and on his fisulurt? 
no such writ f . ^ ,\ 

found; and to do so, proposed to give a copy of it in evidence. 
Aat It was m The defendant's counsel objected : That this copy was inad- 
hancUTwho missible : that the writ itself ought to be produced, or an office- 
had notice to copy, as the writ ought to have been returned into the Treciswry^ 
r ^161 1 ^^^^ whence an office-copy could be had to give in evidence, and 
which could always be had, as the plaintiff might be called upon 
by a rule to return it. 

It was answered. That the process was not bailable; and that 
it never was delivered to the sheriff; but that, under the statute, 
a copy of the process only was served on the defendant, and the 
writ remained in the hands of the party, who was, therefore, 
bound to produce it, if notice was given to do so, as had been 
done here. 

Lord EllenboHough said. That he must presume that every 
thing was done which legally ought to have been done: that 
every writ ought to have been returned : that it would, there- 
fore, be incumbent on the plaintiff to shew that he searched the 
TVeaswy, and found no such writ ; and further, that after the 
return of the writ, it was in the hands of the defisndant. He 
therefore thought the evidence, as to that parti insufficient ; and 
that count was abandoned. 

The 
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The second count of the declaration stated, That the present 1802. 

defendant did then and there file a declaration in a certain suit 

^, , J. Edmonstone 

then depending. ^^ 

The evidence on the part of the pIainti£P,* as *to this breach, was Plaisted, 
this : The plaintiff produced a declaration taken out of the office, ^^^•oo^**^. 
which was written in the hand-writing of the defendant; and jnentinade- 
which was indorsed to plead in four days : he also produced a claration for 
notice of dedaration filed ; which was also in the defendant's S^t Se dc- 
hand-writing, and had been served on the plaintiff. fendant had 

It was objected by the defendant's counsel : That this was in- ^qq ^ ^ o«^" 

sufficient : that the count referred to a suit then depending, which tain suit Uien 

beini; the same referred to in the count which had not been tP^a?^* 

proved, there was therefore no such suit m proof as that m which evidence to 

the declaration in this cause stated a declaration to have been produce a de- 

claration out 
deh vered. of the office, 

It was answered. That it was sufficient for the defendant to *?^^*^ j? 
shew, by the production of the declaration and indorsement, that gQt^g hand^ 
there was such a cause depending as that stated in the declara- writing, as to 
tion ; as the Court would not presume that there was no such pleading, 

cause depending, when a declaration appeared to have been filed without shew- 
• ... ing a suit 

*"*^- . _ otherwise 

Lord Ellekborouoh said, he was of opinion that the produc- commenced. 

tion of the declaration, as taken out of the office, and proved to [ *162 ] 

be in the hand-writing of the defendant, was evidence sufficient 

to satisfy the averment in that count ; and that the plaintiff was 

therefore entitled to recover on that count; but reserved the 

point*. 

Verdict for one penalty. 

Gibbs and Lowes for the plaintiff. 

Erskine and Garros for the defendant. 

♦ I believe that the point was never mo?ed ; and that the defendant acqui- 
esced in the verdict. 



Dalison v. Stark. ^ ; 

June 9th'. 
/^ ASE to recover the value of a quantity of soap, sold by the where an oN 

^^ plaintiff to the defendant. der is given 

verbauy for 

goods, and 
the person to whom it is given puts down the terms of it in writing, as a menK>randum, but it 
if not signed by the person ordering the goods, the terms of the order may be giveo in evi- 
dence, without producing the written memorandum. 

To 
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To prove the agreement for the sale, the plaintiff called n 
witness, who stated, that he was employed to procure order» for 
Mr. DalisoTif the plaintiff, who allowed him a commission for so 
doing ; and that he had received the order from the defendant 
for the soap in question. 

He was asked, if the order was not in writing? He answered, 
that it was. But being particularly interrogated as to the man- 
ner in which it was made, and the circumstances of its being re- 
duced into writing, he stated, that the order was given to him by 
the defendant verbally; and that he had put it down in writing 
to assist his own recollection, merely as a memorandum. It was 
not made by the buyer, nor was his name signed to the memo- 
randum which was made by the witness. 

It was objected: That this memorandum, being in writing, 
ought to be produced ; that it contained the terms of the sale, 
and was of course the best evidence; so that no parol evidence 
could be admitted to prove the terms of it« 

It was answered, That though what was in writing contained 
the terms of the contract, it was not in fact the contract, the con- 
tracting party never having signed it, as he gave the order ver- 
bally. 

Lord Ellekborolgh said, That he thought the witness might 
be allowed to give parol evidence of the contract ; and that the 
memorandum was not necessary to be produced. This was not 
the case of a sale-note, or contract made by a broker, who acted 
between the parties, and who made the memorandum as agent to 
both, and as containing the terms of the contract; in which case 
the memorandum ought to be produced: but that this was the 
act of the witness, as a servant of the plaintiff, to assist his me- 
mory ; and was not signed by the party : it was therefore not 
necessary to produce it. 

The plaintiff was nonsuited on other grounds. 

Krskine and Lawes for the plaintiff. 

Garrow and Gibbs for the defendant. 



June 9th. 
To prove a ti- 
tle to the les- 
see of premi- 
ses, in an ac- 
tion of tres- 
pass for break- 
ing and enter- 
ing them, the 
lessor is an in- 
admissible 
witness. 



Smith v. Chambers. 

1 TRESPASS for breaking and entering the plaintiff's close^ 
at Milbank. 
Plea, Not Guilty. 

The trespass was committed on an embankment on the side of 
the river Thames^ which the plahitiff claimed as lessee : the de- 
£pndant also made title to the locus in quo^ *as lessee. To 
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To ))rove that the place belonged to the plaintliF, his counsel 
called the landlord, under whom he held it. He was objected to, 
as incompetent; inasmuch, as by coming to support a title in 
this plaintifF to the place in question, he was thereby establishing 
a title in himself to the same premises. 

Ers/cinCf for the plaintifi^ contended. That the action being 
trespass, was founded on possession only ; it was therefore suffi- 
cient for him to shew the plaintiff in possession, which the land- 
lord could prove, and which evidence was not connected with the 
title. If, however, there was a covenant of quiet enjoyment from 
him to the plaintiff, in that case he admitted that he was incom- 
petent ; but in no other case : that the same principle which, if 
it was admitted, would render him incompetent, applied to the 
present case. 

Lord Ellenborough said. If the witness demised the pre- 
mises to the plaintiff, though without the covenant alluded to, 
he was bound to support the title ; as on the word << demised,'' a 
covenant in law is raised, which would support an action by the 
lessee against the lessor, in case he was evicted from the posses- 
sion. The witness, therefore, was to support his own title to the 
premises by his own testimony ; and he thought he was upon 
that ground inadmissible : he was accordingly rejected. 

The plaintiff was nonsuited. 

Erskine and Marryatt for the plaintiff. 

Garrcrm for the defendant. 



1802. 



Smith 
Chambers. 
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Drake v. Shorter. 

ri^ROVER for a boat. 
-*■ Plea of General Issue. 

The case stated on the part of the plaintiff, was, That the 
defendant, who was employed in an ^invention for making a ves- 
sel sail against wind and tide, had employed the plaintiff to work 
on her : that while the vessel was so working oYi, she took fire : 
that the defendant took a .boat belonging to the plaintiff to en- 
deavour to extinguish it; but that she sunk, and was lost. 

Garrcnvj for the defendant, stated his defence to be, That 
while the plaintiff was working on the vessel, it was his duty to 
have taken care of her; and that the interference, in this case, 
was to prevent the fire spreading, by means of which the acci- 
dent happened ; which he contended was lawful. 

Lord EiXEMBOROUGU said, That if the fact was so, he thought 

it 
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1802. it amounted to a defence : that what might be a tart under one 
_^ circumstance, might, if done under others, assume a different ap- 

V, pearance. As for example : If the thing for which the action 

Shorter, ^as brought, and which had been lost, was taken to do a work 
of charity, or to do a kindness to the party who owned it, and 
without any intention of injury to it, or of converting it to his 
own use ; if, under any of these circumstances, any misfortune 
happened to the thing, it could not be deemed an illegal con- 
version ; but as it would be a justification in an action of tres- 
pasS| it would be a good answer to an action of trover. 

The defendant failed in proving the circumstances ajs to the 
ship being in the plaintififs <^re ; so that the accident of the fire 
proceeded from the defendant himself; and the plaintiff had a 
verdict. 

Erskine and Marryatt for the plaintiff. 
Garram for the defendant. 



[ 167 ] CaLVART V. HORSFALL. 

To cntide a fT^RESPASS for the mesne profits of certain premises, sito- 

^nti^pS^" ated in the parish of Pancrtf5. 

for the mesne The plaintiff proved the judgment in ejectment, in a cause of 

nofn^eiy ^^ ^» ^^^^ ^^™'se of Calvart v. Boe. 

to execute an To prove that the defendant was in possession of the premis- 
p^dff has ^ *' ^^ ^™^ of the ejectment, the plaintiff called the person by 
been let into whom the declaration in ejectment was served upon the premis- 

S^cfendanZ ^ * ^^ ^^^' ThdX he served the declaration on a person who 

said his name was HorsfaU ; and that he explained to him the 
notice, at the foot of the declaration, to appear. 

The defendant had let the plaintiff into possession of the pre- 
mises ; but no writ of possession had ever been executed after 
the judgment in ejectment. 

Gibbs said, the only question was, Whether the plaintiff could 
maintain an action of trespass for the 'mesne profits, without 
having a writ of possession execilted? That as possession was 
necessary to maintain trespass, it appeared by the proceedings 
in the gectment, that be was not in possession when the ejectp- 
ment was brought, nor legally so until put into possession undtr 
the writ of possession. 

Lord Ellenborough. It has been proved that the plaintiff 
has been in possession by consent of the party. I hoId| That 

8 being 
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being in possession by the act of the party when he brings this 1802, 
action, that that is sufficient to entitle him to maintain the action. 

Garrcw and Barrow for the plaintiiF. ti. 

Gibbs for the defendant. Horsfall. 



Gary v. Kearsley. [ 16S ] 

June 11th. 

'"pHIS was an action on the case, for infringing the plaintiff's In an action 
^ copy-right, in an Itinerary, or Book of Roads, of which the p"i^^''' 
plaintiff claimed to be the proprietor. oook, tt is not 

The plaintiff proved, that for nine preceding years he had j^^^^^f ^ 
been employed in taking and preparing surveys and distances on neral pirating, 
the different roads, to the amount of nine hundred miles, which ^^^^^ 
were embodied into the work; so that the book was compiled particular er- 
from actual surveys made by himself. 2" and mis- 

Having proved by this means his right as author to the origi- prindngof the 

nal work, — to prove that the defendant's book was a piracy of it, orMMaT work, 

wnicu were 
he called a witness who had compared them : thenamea of places copied verba- 

and distances generally correq)onded; but he proved that save* ^ *°J^^* 
ral mistakes and errors, which had crept into the plaintiff^s book g^Q^ 
in the printing, were copied verbatim into the defendant's. 
These were principally in the names of places, as Filmer Hill for 
Farmer^ s HiUf and in the signs, the Duke of Bolton* s Arms for 
the Duke of Beauforfs Armss from whence he inferred that the 
defendant's book was a copy from his, and not an original com- 
pilation. 

Lord Ellenborouoh said, that he thought that the proof of , 
these errors transmitted into the defendant's book, would not 
support the declaration for a general printing and pirating of the 
plaintiff^s work ; the defendant was authorised to use a work 
published as this of the plaintifi^s, to nuike extracts from it into 
any original work of his own ; and mistaking the names and [ 169 ] 
descriptions, and taking such detached parts, was only using an 
erroneous dictionary. It was therefore necessary to go further. 
The sixth count however was found to correspond, in laying the 
particular injury, that of transcribing without his consent the 
particular matter. 

The counsel for the defendant were emamining the witness, The fim pub- 

who was an officer of the post-office, to the feet of. Whether the y^^^ even 

survey stated to have been made by Cory the pkintiiT, was not at thou^ he has 

impropeiiy 

obiai8edtlieiiiBterisboftt,Biay ouBiitaiB'lHiscdonfbrpiratiogit. 

the 
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180'2. the expense of the post-office, professing the object to be, io 

' shew tliat the copy-right belonged to the post-office, and not to 

^^ the plaintiff; so that he could maintain no action for infringing it? 

Kearsley* Lord Ellemborough. I do not know that that will protect 
the defendant : at law the first publisher, even though be has 
abused his trust, by procuring the copy, has a right to it, and to 
an action against a person who publishes it without authority 
from him. It may be a ground in equity, as between the person 
entitled, and the person who first published it; but it does not 
destroy the right of the latter to sue a person pirating that right. 
It if not sufii- It appeared, that in the book published by Cary^ great quan- 

acnt to sup- ^j^y ^f ^^^ matter had been added, which had been transcribed 

port an action •' ^ .... 

tor pirating into the defendant's book, with additions, and observations had 

books, diat \yeen made on it, and several routs were broken into two ; but it 
part It found , , 7 .1 / 

transcribed appeared that there was no entire particular paragraph truns- 

wtoanothCT^^ cubed. 

to use former Lord Ellemborovgh. If I adopt the works of cotemporary 
publications writers, and embody them into my own, it makes a new work, 
a new work ff *Mr. Erskine, Suppose a man took Palei/s Philosophy, and 
they are fairly copied a whole essay, with observations and notes, or additions 

out being " *^ ^^ ^^^ ^^^'> would that be piracy? 

made coTour Lord Ellenborough. That would depend on the facts of, 
the originar^ whether the publication of that essay was to convey to the public 
work. the notes and observations fairly, or only to colour the publica- 

L I «^ J tion of the original essay, and make that a pretext for pirating 
it ; if the latter, it could not be sustained. That part of the 
work of one author is found in another, is not of itself piracy, or 
sufficient to support an action ; a man may fairly adopt part of 
the work of another : he may so make use of another's labours 
for the promotion of science, and the benefit of the public : but 
having done so, the question will be. Was the matter so taken 
used fairly with that view, and without what I may term the aiti- 
mus Jurandi ? such as was the case put by Mr. Erskine of Pale^s 
Philosophy* Look through the book, and find any part that is 
a transcript of the other; if there is none such; if the Subject of 
the book is that which is subject to every man's observation ; 
such as the names of the places and their distances from each 
other, the places being the same, the distances being the same, 
if they are correct, one book must be a transcript of the other; 
but when, in the defendant's book there are additional observa- 
tions, and in some part of the book I find corrections of misprint- 
ing (his Lordship here pointed out some) while I shall think my- 
self 
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self bound to secure every man in the enjoyment of liis copy- 
right, one must not put manacles upon seicnce. 

*I think great part of the book that I have seen, Mx.Kearsley 
might fairly avow that he had taken it from Mr. Cary's book. I 
shall address these observations to the jury, leaving them to say, 
whether what so taken or supposed to be transmitted from the 
plaintiff's book, was fairly done with a view of compiling a use- 
ful book, for the benefit of the public, upon which there has been 
a totally new arrangement of such matter, — or taken colourable, 
merely with a view to steal the copy-right of the plaintiff? 

The counsel for the plaintiff consented to be nonsuited. 

Erskinc^ Garronv^ and Holroyd^ for the plaintiff. 

Dallas^ Gibbsy and Tomlins for the defendant. 



1802. 

Gary 

Keah-sley. 
[ *1V1 J 



MiLWARD, Assignee of Gates, v. Forbes. 



^I^HIS was an action of trover by the assignees of Gates^ a 
bankrupt, 'to recover from tfie defendant the value of fif- 
teen sacks of flour. ^ 

The case stated to charge the defendant was. That afier an 
act of bankruptcy t;ommitted, the defendant had taken away from 
the bankrupt's house the fifteen sacks of flour, and converted 
them to his own use. 

The defendant had been examined before the commissioners 
of bankruptcy at a private examination : his examination was 
taken in writing; it was ^produced by the solicitor, under the 
commission signed by the defendant, and offered in evidence. 

GarraWi in examining the solicitor who produced the pro- 
ceedings, interrogated him very particularly, Whether what was 
then put down, and there produced, was all that had been said 
by the bankrupt on his examination ? or, Whetlier only so much 
was taken down as was suflicient to be made use of on the trial ? 
contending, that all that had passed at the examination should 
have been taken down and produced as his deposition ; as the 
part omitted might give a different colour to the transaction. 

The witness said. That the defendant had said more at the 
examination than what was so taken down ; that he had taken 
down only what he considered as relevant} but that nothing 
which was relevant was omitted, whether it made for or against 
the party. 

Vol. "^1 V. N Lord 



Where a per- 
son is examin- 
ed at a private 
examination 
before Com- 
missioners of 
bankrupts, 
and that exa- 
mination is 
taken down, it 
is sufficient if 
so much only 
is taken down 
as is conceived 
to be neces- 
sary to be used 
in evidence, 
provided such 
part, has been 
read over to 
him, and he 
has signed it., ' 
The whole of 
his examina- 
tion need not 
be takt'O 
down, to make 
that evidence 
which apphes 
to the maUer 
in dispute. 

[ '172 ] 
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1802. Lord Ellenborough asked, If the examination had been 

read to him before he signed it? Being answered in the aflSrmft- 

Aw^enef^ tive, h« said, That, as after the party's hearing it so stated from 
Gatb, his own words, and the examination was read OTer to him before 
Forbes. ^^ ugned it, it must be taken to be a statement of &ct8 a^mittPit 
by him; and was therefore eridence. 

Garrcno then stated his defence to be,. That the goods in ques- 
tion had been procured by Gates from the defendant, in conse- 
quence of a conspiracy between him and one Winier, to defraud 
die defendant ; the goods having been delivered on the JFW^ 
for a ready money price, when Gates pretended he had not dien 
r 173 1 a check, but would give one on Monday: That on Saturimf 
they were handed over to Winter^ who was his journeyman, on 
which Saturday Gates absconded : that being therefore obtained 
with a fraudulent view, no property was taken from the defekl- 
ant, nor of course passed to the assignee under Gaie/s bank* 
ruptcy, so that the defendant might resume his property; and 
cited Aicky% case*. 

Per Lord Ellenborough. There was a contract, and the 
defendant let the bankrupt have them on sale, and with a view 
to obtain payment. In Aickk^s case^ the note was given to him 
to discount as a servant of the prosecutor; there was no pro- 
perty passed to him : the cases are different I think there is a 
sufficient change of property to sustain the action. 

Garram then proposed to impeach the petitioning creditoi's 
debt , and a witness was called to prove what the petitioning cre- 
ditors had said with respect to the amount of his debt, in order 
lobring it within 100/. 

Lord Ellenborough said, he could not admit the dedam- 
tion of a person in a case where he was not a party; and re- 
jected it. 

Verdict for the plaintiff. 

Erskine and Marryatt for the plaintiff. 

Garrcm and Maddock for the defendant. 

* See Akkl/s case, in Leachh Crown Cases, fol. 8S«. 1st EdiL 



Hiscox 
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1802. 

Hiscox V. Greenwood. t TTu 

June lim, 
■^ I ^ROVER for a one-horse chaise. If a senrant 

-*• The case stated on the part of the plaintiff was, That the ^esma^ to 
chaise having been broke by the u^Iigence of his servant, and do any work, 
without his knowledge. That the servant had, without acquaint- ^^ "^ "®^ 
ing him, and without any orders from him, taken the chaise to ed before by 
the defendant, who was a coachmaker, to get it repaired: that i^8raa8tcr,and 
the defendant had never been employed by the plaintiff as his does thework 
^x)achmaker, or to do any work, for him. Some repairs had been without any 
done to it, to a very small amount. The defendant refused to tion with the 
deliver it up till paid the amount of his demand; contending mastery 
that he had a lien on the chaise, on account of the work which thing ^o ^ 
he had done to it whick the 

Lord Ellenborough said. That the defendant had no right done wS^thc 
to hold the chaise as a lien. Whatever claim of that sort he property of 
might have, he must derive it from legitimate authority : that jg^notliSe 
unless the master had been in the habit of employing the trades- 
man in the way of his trade, it should not be in the power of 
the servant to bind him to contracts of which he had no know- 
ledge, nor to which he gave his assent. It was the duty of the 
tradesman, when he was employed, to have inquired of the prin- 
cipal if the order was given by his authority; but having ne- 
glected to do so here, and the roaster having never employed [ 175 ] 
him, the master was not liable to the demand ; and the detainer 
of the cl^ise was unlawful. 

Verdict for the plainti£ 

— — for the pliunti£ 

Gibbs and Garrcw for the defendant. 



SITTINGS AFTER TERM AT GUlLDHALL. 



Grant. V. King. 



June Hth. 



ACTION on a policy of insurance on the ship ^ on a ^^^ ^ ^ 
voyage at and from Brest to London^ against British cap- of time daps- 
tures, with liberty to carry simulated papers. ^j^^ ngning of 

the policy and the saiUng, is not sufficient to avoid a policy : it is matter of evidence to be 
left to the jury, if sacha timehaf cLyscd as amooqtstoan ahan d ornn m r. 

N 2 The 



\ 



ITS CASES AT NISI PRIUS, 

1802. TIic vessel was boaght the middle of Jtdy. She then lay at 

Brest : and the insurance was efiected in August^ 1789. 

Grant r^^^^ vessel sailed in the month of March following. The port 

ICiNG. of Brest was then blocked up by the British fleet ; the plaintiff 
was an American ; and the object of the policy was to protect 
her from British captures only. 

The nature of defence was, the length of time which elapsed 
between the sailing of the ship and the signing of the policy ; 
which, under the authority of the case of Chitty v. Selwyn and 
Martytii in 2 AtL 359, it was contended, discharged the under- 
writer. In that case Lord Hardwicke decided, That where a 
ship is insured at and from a place, as long as the ship is prepar- 
ing for the voyage, the insurer is liable: but if all thoughts of th« 
r 176 1 voyage are laid aside, and the ship lies there six or seven years, 
with the owner's privity, it shall never be said that the insurer is 
liable. 

Lord Ellenborough said. That to be sure, while she was in a 
fair state of preparation for the voyage, it was covered by the 
policy ; but if the voyage was abandoned for a length of tim^ 
the insurers could not be held liable. 

The phintiff, to account for the delay, called a witness, who 
proved the purchase of the vessel at Brest : that he found a great 
difficulty in procuring American sailors to navigate the v^sel : 
that he left Brest and came to England for the purpose of pro- 
curing them ; by which much time was lost, and the sailing of 
the ship thereby delayed. 

The defendant endeavoured to establish. That there was con- 
siderable and unnecessary delay in sending over the men from 
Jjmdon ; none having been sent off till the latter end of Ifo- 
vember, 

Ix)rd Ellenborough. Under the then existing state of 
affairs, at the time of underwriting the policy, the defendant 
cannot spin out the time day by day. The question. Whether 
there was an abandonment of the original adventure? is to be 
decided from a fair review of all existing circumstances at the 
time when the voyage might reasonably be presumed to com- 
mence. Here the extreme difficulty of procuring men is to be 
taken into consideration. To discharge the policy, there must 
hft a clear imputation of waste of time. Mere length of time 
elapsing between the sailing of the vessel and the underwriting 
of the policy, is not of itself suflicient to avoid the policy ; it is 
[ 177 ] capable of explanation. You cannot expect every act of earnest 

^ and 
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and extreme promptness, hardly short of the institution of a 1802# 

new adventure, shall, in my opinion, be sufficient to amount to a ""^ 
desertion of the policy. ^. 

It was left to the jury, who found a verdict for the plaintiff. King. 

Erskine and Giles for the plaintiff. 

Park for the defendant. 



Clark «?. Geat. /wwHth. 

^l^HIS was an action on the case, against thedefendant, as pro- Where car- 
-^ prietor of a stagecoach, .to recover the value of a trunk sent tice that they 
by the defendant's coach. jy»^ "^o^ ^ 

The plaintiff had taken her place at the Bell Savage Inn, slept ^^g j^^^^ 
there at night, and brought her box with her to the inn ; it was bevond the 
marked Passenger on the lid. On the next morning the coach ^^ extends 
set off. The guard did not take his place behind. When the to the pro- 
coach came to Islington^ the guard announced to the passengers ^^^.^ ^^ 

that the parcels had been lost ; and Mrs. Claries trunk among by 3ie coach 
4 u » .^4- or other car- 

^^^^^- • riagejand 

Gibbs stated, that the defence relied on was, that the owners not to eoods 

had given notice, that they would not be liable for any parcel of ^ ^^ ^^' 
above 5l. value, unless paid for as such. He then contended, 
That this notice applied to the case of goods only sent to be car- 
ried, and not to the case of passengers' luggage. 

Lord Ellenborough said. That it had been decided, that the 
luggage of passengers came within the exception. 

Erskine stated, That notice had been given by hand-bills, and [ 178 ] 
by a large board put up in the coach-office, in the following 
terms : — 

" Take notice. No more than 5L will be accounted for any 
goods or parcels delivered at this office, unless entered as such, 
and paid for accordingly." 

It was said by the plaintiff's counsel. That it did not appear 
that the plaintiff was apprized of this notice, or knew of it in any * 
way whatever. He said. That Judge BuUer had laid it down, 
that all the coaches in the kingdom had adopted the notice for 
their own security. It was the duty of the passengers to make 
the inquiry ; and the innkeeper might rely on tlie general notice. 

Lord Ellenborough. I think, where the party has taken 

the precaution mentioned, it is presumptive notice to all persons. 

In a case from Lancaster ^ where it was published in the county- 

• pi^r. 
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1802. paper, That persons in a particular mann&ctory wonld claim t 

lien on goods sent to be mamifiurtiired) it was adjadged^ by sndi 

^, publication in a newspaper, to be a sufficient notice. But I must 

GaAt. see that the defendant did use such precaution^ and gire such 
notice. With respect to its being the general usage of all the inn- 
keepers, I think that it is not evidence. Carriers ar^ subjected 
to losses by the general law of the realm ; I therefore think, that 
every man must discharge himself by notice given by himself; 
and that it was incumbent on him to prove that such notice wai 
given in this case. 

The defendant proved the notice sufficient 
{ 1 79 ] Gibbs then relied, That, under this notice, they were liable fcr 

5L ; that he, at all events, was entitled to a verdict for that sum. 
The defendant denied any liability ; and cited Clay v. WiOant 
1 U. Blacks. 298. 

Lord Ellenborough. This limits the amount of their lis- 
bility ; but I will reserve that point, whether there should not 
be a special count on the specikl contract, as excepted in their 
notice? 

Gibbs and Marryatt for the plaintiff. 
Erskine and Holroyd for the defendant* 



JiM#14th. WyBURD V. StANTOK. 

A poundaa A SSUMPSIT for goods soW and delivered. 

pad to a^per- ^^ ^^®* ^^ ^^^ general issue and set-off. One part of the set- 
son for re- off was for certain poundage and reward, before that time agreed 

cSl^'^w ^ ^ P^^» ^^ *^®^ ^"^ ^^^ payable from the plaintiff to the 
illegal. defendant upon and in respect of certain goods and merchandise 

before that time sold and delivered by the plaintiff to one James 
Perry Andrew^ for and in consideration of the defendant having 
recommended the said James Perry Andrew to buy the said goods 
and merchandise from the plaintiff. 

Upon this being stated, Lord Ellenborough said. He 
thought that this demand could not be supported ; it was a fraud 
on third persons. 

It was accordingly rgected. 



SITTINGS 
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SITTINGS AFTER TERM IN THE COMMON PLEAS. 1802. 



Martin v. Thormtov. 

^T^HIS was an action for malicious prosecution^ and for mail- Where mat- 
* ciously holding the plaipuff to baU. ^^^. 

Plea of Not Guilty. bitiatioD, it is 

The defendant. Colonel Thornton^ had employed the plain- ^^^^' 
tiff to write a pamphlet for him, respecting a dispute which he ther a parti- 
had with an officer of a r^;iment of militia, then commanded by <^ "»^ 

Wm. has been sub- 

In the course of that business, the defendant had paid' to the jected to the 
plaintifi^ as a remuneration, two sums of lOU and SOU These coosideratioii. 
sums were considered by the plaintiff as an inadequate reward; 
and he had sued the defendant for a further sum of money on 
that account. While that action was so depending, the present 
defendant had arrested the plaintiff; and held him to bail for the 
two sums above mentioned, which he had so paid to the plaintiff. 

Both causes were referred to arbitration. ^ 

The arbitrator awarded. That the plaintiff had been ,fiilly 
paid ; but that there ^as no cause of action against him on ac* 
count of the money which he had so been paid : and for so ar- 
resting and holding him to bail, the present action was brought. 
Serjt. CockeU^ for the defendant, contended. That the award 
was conclusive evidence ag^st any right in the plaintiff to re- r 181 1 
cover ; the reference having been of all matters in difference^ 
which necessarily included the ground of the present action, the 
grievance complained of by it being then subsisting; and an ob- 
ject of complaint upon which the arbitrator had decided; and he 
offered the award in' evidence. 

It was contended not to be admissible. 

f ■ 

Lord Alvanlet. What amounts to accord and satisfiu^tion 
may be given in evidence, under the general issue. Lord Holt 
says. That it was an innovation ; but it has since been well set- 
tled, that whatever goes to shew, that the plaintiff had no cause 
of action, may be given in evidence under the general issue. If 
therefore the object of the present action had been before in claim 
before the arbitrator, the award was conclusive of the plaintii^s 
ri^ht to recover in this action ; but that must be proved. 

The award was produced. It awarded, That in the cause of 

Thornton 
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1802, Thornton v. Martin^ tlie plaintiff had no cause of action; and 

awarded to the plaintiff the costs; and that, in the other action, 

^ * MaHin v. Tlwrntony the plaintiff Martin had no cause of action; 
Thornton, and ordered certain manuscripts and printed papers to be given 
up ; and then ordered also, that the parties should execute mutual 
releases. 
An arbitrator The defendant's counsel then called the arbitrator, to prove, 
to prove what That the reference before him was a reference of all matters in 
matters were difference; and that acclaim had been made before him by 

fore him;on a ^^^^^i^y f^r compensation for the injury. 

reference. This evidence was objected to ; and it was contended. That 

L 18i J parol evidence was not admissible, as the award should speak 
for itself: but it was ruled by Lord Alvanley to be admissible 
• and sufficient evidence. * 

He was accordingly examined. 
The plaintiff was nonsuited. 
Serjt. Shepherd and WigleyS^v the plaintiff. 
CockeU and Besty Serjts. for the defendant. 



Wilkinson v. Frasier. 

If a sailor en- A SSUMPSIT against the defendant, who was the captain of a 
^^ng"vV- ^^ ^'^'P employed in the southern whale-fishery, to recover 
age, and is to seamen's wages. 

J^^pro^r-' ^^^ ^^^^^° ^»s brought, and the plaintiff declared on the 

tion of the usual articles for voyages on that fishery ; by which the seamen 

vovage^n Heu ^^^» ^^ ^^^^^ articles, to receive a certain share of the produce of 

of wages, the cargo in lieu of wages. 

^o^U soldX ^^^ plaintiff proved the articles; which were signed by the 

may maintain plaintifli as a mariner ; and by the defendant, as captain ; the 

an action for sailing of the vessel on the voyage, and the plaintiff's service; 

against the and that the oil, of which the cargo was composed, had been 

Captain; and g^jj and produced a certain sum; for the share of which the 
shall not be , '. ./^ 
considered as plamtiffwent. 

a partner. These articles stipulated, on the part of the sailors, That they 

should proceed on the voyage, do their duty, &c. ; and on the 
part of the captain. That the produce of the voyage should be 
[ 183 ] divided in certain proportions : viz, A certain proportion to the 
owners, a certain proportion to the captain, and the rest to the 
other officers and seamen. The proportion of a common sailor 
was, a one-hundred and ninetieth part. 
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Best J Seijt. objected : That the action could not be maintained 
against the Captain, who was the present defendant ; because the 
defendant, as well as the plaintiff, was to be paid out of the pro- 
fits of the voyage: that they were therefore partners; and as 
one partner could not maintain this action against another, the 
action was not maintainable. 

Lord Alvanley said. He would not nonsuit the plaintiff on 
such an objection: That the plaintiff, and the other sailors, 
were hired by the defendant and the owners, to serve on board 
the ship for wages to be paid to him; and the share was in the 
nature of wages, unliquidated at the time, but capable of being 
reduced to a certainty on the sale of the oil, which had taken 
place : and that he should not therefore consider them as part- 
ners, but as entitled to wages to the extent of their proportion 
in the produce of the voyage. 

There was a verdict for the defendant. 

Cockell and Lawes for the plaintiff. 

Bestf Serjt. for the defendant. 



183 
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WaKINSON 

Frasier 
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SITTINGS ATER TERM AT WESTMINSTER. 



J«(r 8th. BiRK V. Gut, Gent. 

When a debt A SSUMPSIT for saddleiy-work, furnished to the defendant 
^^'S^ ^ by the plaintiff. 

18 demanded} Plea otnon assumpsit and the statute of limitations. 
^^^nv8 '^^ prove a new promise by the defendant, the plaintiff proved, 
he has paid it, that on payment being demanded the defendant said that he had 
and win shew p^j j ^hg plaintiff's bill, and taken a receipt, which he had. On 
bat does not^ & second application being made, he again said he had paid it; 
it is not such jjjj would send a copy of the receipt: a copy never was sent, 
ledgment as <^^ ^^ action was thai commenced. 

taktB^^tht The plaintiff's counsel contended. That any kind of acknow- 
tute of limi- * ledgment of a debt, took it out of the statute ; and that here was 
tations. an acknowledgment of the debt, which entitled the plaintiff to 

recover. 

Lord Ellenborouoh ruled. That this did not amount to a 

new promise as contended by the plaintiff's counsel. He added, 

that this was the very case which was meant to be protected by 
[ 185 ] the statute of limitations; where a man had lost his evidence of 

payment : that under that drcumstance^ he had a ri^t to resort 

to the protection of the statute. 

^ Nonsuit 

Garrffm and Ijombe for the plaintiff 
MarryaU for the defendant. 



Doc 
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1802. 

Doe on the Demise of Cox and others. 

EJECTMENT for premises in the parish of SairU AnUj A mkdetcrip- 

premises id a 



The notice was to this effect : — " Take notice, that you quit notice to auit, 
the premises which you hold of me^ situated, 8tc. commonly i"^°^^^ ^ 
called or known by the name of the WatermatCs ArmsP wisesofficientl 



by the name of the WatermatCs Arms. wisesuffident. 

The premises for which the ejectment was brought, was a ly designated 
ui- u ^^ :% .^ n - If \j» M that the party 

public-house, called the Bricklayers Anm. to whom 

Erskine contended. That the notice was bad, as not being a nodce has 
proper description of the premises held by the defendant. has^Mtteen 

But it being proved that there was no house of the sign of misled by it. 
the WatermarCs Arms in the parish, and that the defendant did 
not hold any other premises of the lessor of the plaintifi^ Lord 
Ellenborough said. If the defendant was misled by the notice^ 
the plaintiff ought to be turned round: but the notice being to 
quit certain premises, with the words <^ which you hold of me,'* 
there could, therefore^ be no diq)ute^ nor doubt of the identity [ 186 ] 
of the premises; and the notice was sufficient to entitle the 
plaintiff to recover. 

Garrom and Carr for the plaintiff. 

Erskine and Yaies for the defendant. 



Archer t;. Willinorice. July 9th. 

rpHIS was an action of debt on the statute t5 Geo, II. c. 36, 1*0 st^ject a 

^ for keeping a bouse for dancing and music, not being li« ^^2t^^ 

censed pursuant to the act of parliament the stat. S5 

The defendant was a publican ; and it was proved. That, on ^jj^j^^f ' 

every Monday ey&amgt his house was opened for die reception house ^Dle- 

of company : that several persons, male and female^ met diere ^^^i^ 

to dance; \s. M. was paid for adII^ssion, not to the de^sndaat, is not neces- 

but to the use (^ a person of the nanje of — ; who, it ap- ^ '^'^^^ 

peared, professed to teach dancing. kq>tthehou8e 

It was objected by the defendants counsel: That toconsti- •hoolduke 

moaev *or au* 
tute the offence in the defendant .within the statute, the house missioo. 

should have been nsad for the illegal purpose of music and danc- 
ing for profit to the defendant; and that if he derived no ad«^ 
vantage or emolument from it, he was not the prqper oljgect of 

punishment under the act: Xhat^the peison fer whose benefit 

the 
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1803. 
Archer 

WlLLINQ- 
RICB. 

' [ ♦187 ] 



the money was received, was a dancing-master. Bellis v. Burg- 
hall was cited, *ante 3 vol. 722, as deciding that this case was not 
within the statute. 

Lord Ellenborough. It is not necessary, in order to sub- 
ject a party to the penalty given by this act of parliament, that 
he should take money for admission. The taking of money is 
only evidence that the defendant is the owner of the house where 
the dancing has been carried on. To the case of Bellis v. Biirg- 
hall I subscribe as law ; but it is not like this case. It is suf- 
ficient to shew that there has been dancing publicly carried on 
in this house belonging to the defendant, without its being li- 
censed by the magistrates, to entitle the plaintiff to recover the 
penalty. 

Verdict for the plaintiff. 

Park and Hovell for the plaintiff. 

Garrauo for the defendant. 



Juljf 9th. 



Taylor v. Croker; 



In an action 
against the ac- 
ceptor of a bill 
ofexchange 
by the in- 
dorsee, it is no 
defence that 
the drawers 
who had 
drawn the 
bill payable to 
themselves, 
and of course 
indorsed it» 
were infants 
when the bill 
was drawn. 

[ *188 ] 



A SSUMPSIT against the defendant as the acceptor, to re- 
cover the value of a bill of exchange, drawn by Eversfield 
and Jones on the defendant, in their own favour, by them in- 
dorsed to Sizelandf and by him to the plaintiff. 

Plea of non^ssumpsit. 

It appeared in evidence, That at the time the bill was drawn, 
Eversfield and Jones were both under age : That Eversfield had 
delivered it to Sizeland to be discounted ; and that he had mis- 
appropriated the money, by applying it to his own use. The •de- 
fendant proved a demand by Eversfield of the bill from the 
plaintiff, stating the circumstances of its having been delivered 
only to be discounted, and claiming it as belonging to him. 

GarrovOf for the defendant, contended. That the drawers hav- 
ing been under age when the bill was drawn, that though the 
bill might not be absolutely void, it was voidable; and that 
Eversfield had shewn that he so considered it, by applying for 
it to be delivered up ; and which circumstances, he contended^ 
made the instrument void in the hands of the holder. 

Marryatty on the same side, cited the case of a note given by 
a married woman ; and which was held to be void in the hands 
of a bona Jide holder. 

Lord Ellenborough. If this action was against the drawers 

th^mselvesy 



•i..- 



TRINITY TERM, 42 GEO. III. 188 

themselves, that might be a good defence; as in that case the 1802. 
drawers, who are stated to be infants, would be before the Court, '— ^ — 
and claiming the protection which the law affords them. But ^^ 

though the plaintiff derives title under them, the note is not to Croker. 
be considered as void in his hands. Infants may make them- 
selves liable by a promise after full age, to pay a debt to which 
their infancy might otherwise be a discharge : they may here 
have made a new promise in this case. It would injure the cir- 
culation of bills very materially, if such facts were to be inquired 
into. I am of opinion the amount of the bill is recoverable. 

Verdict for the plaintiff. 

Gibbs and Espinasse for tlie plaintiff. 

Garrax and Martyatt for the defendant. 



HOLSTEN V. JUMPSON. 

June 27tlu 

TROVER for a quantity of household furniture^ which had Where goods 
been taken by the defendant. ^^^!j^°j 

rrn • • • • • seizcd, and a 

The principal question in the cause turned on the fiict of pro- demand made 

perty ; the defendant contending. That the goods were the pro- P writinfoit 
perty of the plaintiff's mother, who was indebted to him; and taken as con- 
for which debt they had been in execution. dusive cvi- 

• The defendant and her mother were foreigners: they lived perty; p^^ 
together ; and the goods in question were taken in an apartment evidence is 
in their joint occupation. cxjSiu ^ 

To prove property in the mother, the defendant produced a 
paper ; which was a demand by the mother of all and singular 
the articles of furniture, h'nen, &c. belonging to her, which had 
been seized in Church Ixme^ Chelsea (where the goods had been 
taken). It was signed by the mother; but the rest of the paper 
was not in her hand- writing. 

This was contended to be conclusive evidence of the property 
on her part. 

The plaintiff was proceeding to account for and explain the 
paper ; which was opposed by the defendant's counsel. 

GarroWf for the defendant, contended. That when a written 
instrument was produced, with the defendant's name subscribed, 
that it was evidence that the whole was the instrument of the 
party whose name was to it, as the subscribing the. name was the 
adoption of the contents of the instrument: Tha^'by the paper 
produced, the goods were stated to be the property oT the defen- [ 190 ] 

dant's 
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dun's mother; and the object of the evidence was to shew, that 
they were not; and that it would be breaking in upon a adenm 
rule of evidence to admit parol testimony ; the object oi whidi 
was to alter or explain away the eflkct of written evidoice. 

Enkine contended. That the defendants counsel having pro- 
duced the paper as evidence that the goods were the proper^ of 
the mother, he should be at liberty to shew the drcnmatanoes 
under which it was given. He admitted that he could not go 
into evklence to vary or contradict it ; but merely to explain it 
For example^ the plaintiff's mother might have signed it, igno- 
rant of the contents ; or for some reason which she should be 
permitted to explain. 

Lord Ellemborouoh said. That he could not take the notice 
to be conclusive^ as to the property for which the action was 
brought : That if the eflfect of the testimony about to be given, 
was to give a different construction to a written instrument from 
what it could otherwise bear, he should reject the evidence ; but 
this was adduced with no such view« It was merdy to shew, 
under what circumstances the instrument was signed. The 
eSod of recdviBg the evidence could not alter the rule of law. 
An instrument might purport to be a party's deed: was it not 
admissible to shew that it had been delivered as an escram ? He 
thought it admissible evidence. 

It was proved, Tliat, in fact^ both the mother and the daqgfa- 
ter had effiscts in the house ; and that the demand in question 
was made of the effects of the mother herself; and were not those 
for which the action was brought. 

The plamdff had a verdict. 

ErMm and Morris for the plaintiff. 

Garraw and Marryatt for the defendant. 
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ment publish- HPHIS was an action on the case, for a libel. 

ed inthe ■*• Plea of Not Guilty. 

con^^ The declaration stated. That the drfendant, who then carried 

any person, on the bminess of a stationer, intending to charge the plaintiff 

^g wl^it ^^ ^ <^^^ of bigamy, and to bring him into danger of legal 

an imputation 

injurious to the character of tfaepartiy above whom it is jpublisfaed» is not a libel, if done hm^ 

fidcf^aA with a view of obtaining informatioa on the subject alluded to in the advertisemeiit, 

by a person really interested in me discovery. 

punishmentf 
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panifthtneiit, pabltebred \ht fake loid 
that is to say, 

<< Tm Guineas Reward, 

<< Whereas, by a letter iatdy leodved from die fVe$t Indies^ an 
event is stated to be annomyced by a newspaper, that can only be 
invest%ated by these means:— This is to reqti^t, that if any 
printer, or other person, can ascertain that Jame^ DeUanf^ Esq. 
(the plaintiff) Mme years smce residing at Corky late fieuteRant 
in the North Lincoln Militia, was married previous to nine 
o'clock in the morning of the 10th of August^ 1799, they wfil 

give notice to Jones (the defendant) No. 14, Duke Street^ 

St. James^Sf and they shall receive the reward.*' 

There was an inuendo, that the defendant meant thereby to 
insinuate^ and to be understood, that the said plaintiff had been, 
and was married before the time mentioned'in the advertisement^ 
and had another wife then living; he being then married to one 
Elizabeth Weston^ his present wife. 

The defence relied upon and given in evidence was. That this 
advertisement had been inserted by the authority of the plain- 
tiff's wife, for the purpose of making a discovery which was im- 
portant for her to know, namely. Whether the plaintiff had an- 
other wife living ? That beside this, firom the terms of the ad- 
vertisement, no direct slander was conveyed; without which 
there could be no libel. . The advertisement might be to discover 
an heir, the legitimacy of a person, or for such like purpose; 
which would not be a libel. 

It was answered by Erskine^ of counsel for the plaintiff, That, 
to .constitute a libel, it was not necessary that the libel should be 
apparent to all the world. If a man sends an advertisement to a 
newspaper so wrapped up, that, though not intelligible to the 
bulk of mankind, it is so to minds more intelligent, still it was a 
libel ; and that the libellous tendency of this advertisement could 
not be mistaken. 

Lord Ellenborough, in summing up to the jury, said. This 
paper is relied upon as necessarily carrying with it the imputa* 
tion that the plaintiff was guilty of bigamy. You must be of 
opinion that it does carry such imputation, before you can find a 
verdict for the plainti£^ as that meaning is necessary to make the 
paper a libel at all. The pUuntiff's counsel ccmtoid. That you 
are to take into your consideration only. Whether the advertise- 
ment coiiv^s a libeUous diarge against the {daintiff or not ? I 

am 
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am of a different opinion : I conceive the law to be. That though 
that which is spoken or written may be injurious to the character 
of the partjy yet if done bonajide^ as with a view of investigating 
a fact, in which the party making it is interested in it» is not 
libellous. If therefore this investigation was set on foot^ and this 
advertisement published by the plaintiff's wife, either from anxi- 
ety to know, Whether she was legally the wife of the plaintiff? 
or. Whether he had another wife living when he married her ? 
though that is done through the medium of imputing bigamy to 
the plaintiff, it is justifiable : but in such a case, it is necessary for 
the defendant who publishes the libel, to shew that he published 
it under such authority, and with such a view. The jury are 
therefore first to say, Whether the advertisement imputes a 
charge of bigamy to the plaintiff; and if they think it does, then 
to'inquire, whether the libel was published with a view, by tbe 
wife, of fairly finding out a fact respecting her husband, in which 
she was materially interested. If it was so, the publication is 
not a libel ; and the defendant is entitled to a verdict. 
The jury found a verdict for the defendant 
Erskine^ GarrffoOf Gibbs and Espinasse for the plaintiff. 
Park and Marryatt for the defendant. 
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Miles and another, v. Rawlyns and another. Sheriff of 

Middlesex. 

n^HIS was an action on the case, against the defendant, as Shc- 
riff of Middlesex^ for a false return, in returning twUa bona 
to an execution against two persons of the names of Bravm and 
Yoxion. 

Pica of Not Guilty. 

The plaintiffs proved the suing out a test.^.Ja. in MicAadmas 
term last, the delivery of it to the defendants, the taking goods 
in execution, and the return made thereto of nulla bona. 

The defence was. That Brawn and Yoxion had been bankrupts 
before delivery of the writ of execution to tbe defendant; and 
that of course the property belonged to the assignees. 

The defendant proved an act of bankruptcy and petitioning 
creditor's debt in the beginning of October^ upon which the com- 
mission was founded ; which, of course, preceded the delivery of 
the writ to the sheriff, and thereby ebtablishcd their case. 

The 



TJUMErv.lXRM* *a fiEO. III. , ji5* 

' I .-t'TbefiluilU&ooiuutil raited ioaqfwei„ThvttbMcoramisaon - iSOi. 

■WMwid. ..... 

.Ilk wu proposed to be. proved, TM by Bbflwing an act of - ggj ggg^^ 
:buiknip(c;y hud been committed;pri9i^.t0 tb^ pq wlucb tbe pre- . «. 
•ent comminion was founded ; and accordingly were then pro-' ^5^S^ 
ceedingto prore aach acc.of b^u)q^p^.{tqfr ^ t];^.rf^edoat, . Sti^^ 
in order todefeat the e|KJHtiiigaomaiiwppv;^j ' ,:,i- ... rSrTf*" 

liord EixEraoBOUQH. I wbh to know, Whether, where there [ 195] 
u a valid commissioh'anfiiiitliig, it u~to be annihilated, by shew- 
ing an antecedent jKtjtipniflg creditoif^ debt, and an act <rf'baiik-. . , 
ntptcy sufficient to support a valid precedent commiifflon, with- 
oM shewing thitt 'p^«eedt!iit coifainil!il6h injei lint ? 'Itmigfatbek - ' ' 
'' thiU'siicfi'j^ffOi^fig cre(£^ra mighi-tic^tM put any bommiasiaa ' "J 

io motion, I know the course qf dedsipn has been so; bat it 
. always appeared to me to want coniiile^^on ; and I wish to 
tiaTc it brought before the Court for' furthfer'consideration; but, 
iat all events, after shewing such^an^fcCedetltdCt of bankn^tcy, ' 

' the party impeaching the existing aJaiikiMdoa must shew a pe^. 
tiUooiog creditor's debt then legally si^tbuifing to support a 

7 The phup^ foiu^ relied on the plaiotlA own debt, as be* 
iiw su^qent to support a commission at the time of ihefimner 
9a ^ kanlmiptcy committed ; it beii)^ th(U due under a war* 
rant of attorney given liy the bankrupt bdbl^ thU time. 

It was insisted by the defendants counsel, Tb'at It w^ not • 
"suflicienttlebt on tliete grounds: First, lliat the plidhtiffi had 
^ gigpcd a judgment oii tlint Warrant of attorney, and proceeded . ( 
to execution agdiiat the bankrupt, so that they had de(itEd,to 
J proceed at law ; and ihnt they tliererore conid not be good pe- ' 

tiiiomog creditors. Secondly,' That the wisJiiilt of ktttmey 
. .was ^yen for ,ft sum of money, w^ a de^nsance to be void, on 
IMynaent'df certain bill^ acxejited for th« Ij&nkhipt: That the 
warrant ofjattonjey therefore' constituted the debt apoh which 
, I tb^ cotnnuwini was sued out, it, being to steure the parent of t 196 ] 
, WMe bills accepted.wd drawn by the plaintiff for die account 
of Awn'and Yoxton. Until tie payment therefei^ of those 
bills b^ ttje^pla^itiff, no atbt was created ; and if Brawn and » 
;.'TmA)9 had t>ecome tfankrupts, the pluntifi could not have 
. . proved ,any fl^bt under t'beir commiuon, unless they bad actuaUy 
paid some of the bills. 

fx>rd Ei4;riibohougk aike^ If there was any case where the 

proceedia(t«uida:Jbe>idBnwilW JTCffDt^ tbefifiilj frna ming 

Vol. IV. O . «rt 
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1802. out a comminion of baiikriiptcy ? No answer boiig giveo, he 

.^ said, The warrant of attorney appeared to him to comtitiite i 

and attoSier ^f^^^*^ ^ presenti sufficient to iuppCMl the commiBsioD ; but he 

vw would reserte (he point. I believe the point wai never after 

ShenffoF Ersime and Wood ibr the plaintiff. 

"'<'*"«*• Garnw* and G?»Wj for the defendant 
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Jii/yi5th, Hills v. Hills •k 



Where an ao- A SSUMPSIT for money had anil 
S7d£1n ' P*^ ^^ fum^assumpsit.and aet-itf; and issues on bodi 
thememorial» [dbas. . . I - 

andthegrao. The plaintiff and defendant Were brothers ; and the plaintiff 

action torepo* being entitled to ,700/. as his share of his .father^s property in 
vertheconsi- the deffyujlftnt^s hands^ . they had come tP an agreenient, That 
gra^°uwkc ^® def^nfiant * should pay to the jflaintiff an annuity of Sti.per 
apkaof seu an&.J^r bis life, 

^&i^^ ^^ memorial of this annuity not having been duly register- 
the whole of ed» was ypid under the statute; and the plaii^tiffha^hg brought 
the payments an aotion on the anpuityndeed. the defen<£int had bleaded that 
cooDt of the ..it jWas so. void for want:Of a.memocial : upon whicn tbje [daintiff 

annuity ; but entered a noli proseaui; and now brought his action., to rtoifer 
ifanyareof , .i • •f/'>".:. j 

anymoreAaa the conjpderation. 

ttx years , Xhe defendant did not dispute the pl^intitf's/rtglit of 'action; 

plaintiff' but relied on the set-o^^ of the pay^^ents .made (Under; the annui- 



should reply tjr, as more than cqvering the am9unf of the deimmd, tiiey hav^ 
the statute Or • ' \ 'j r i' ' » '■•?! ■'' r^ »_ » ■' i^'iw-'yij o- . 

limitations. '^ *^^^ P^^ for eleven years;, and, which s^eral paymentiy 

[ *197 ] . whea taken together, amaunted to a sum exceeding wiiat die 

plaintiff claimed, XT!?. 93i/. 

, , |t .was contcinded for»the plaintiffi That Qie^payin^t of the 

annuity .being voluntary^, and n\ade .before ilie imiiiii^ was let 

aside^ that the plaintiff jiiefi a nght to keep the'siiins so paid; 

and so they could not be t^e ob]e^\6f a set-off. Secpnidly^ That 

.even jU'it was the object of, a setroiS^ the defendant could hot let 

off m^re. than the sums paid within six years*. 

^.. liqrd EjLLJBimoiiouGU said, That as to fhefirkbiij^ectiQU, they 

were payments on both sides; and each par^ entij^Ied id them 

as against the other. He was of opinibn, That" the" 'defendant 

I ■ ■ ■ 

■ - ■ ■ ] 

* This is the same case with that reported in $d'Saift Kep. by the name 
diEleki-v.mcks. Thfrtmeoaneof thecaseis.fltKr:f.|!Sa^. . * 
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Was entitled to set off the several payments on account of the 1802. 
annuity. ' 

As to the objectiph, That the defendant could only claiid the ^^ 

payhients made for the last six years, * which was the second ob^ Hills. 
jection, the defendant's counsel answered* That if notice of set- ^ 1^^ 3 
off had been given, six years only coiild be set off; but as a tet- 
off here was pleaded, the plaintiff should haVe replied the statute 
of limitations to all bCit six yeafs, ^hich he had not done; but 
had replied generally : so that the defendant was entitled to the 
whole. 

Lord Ellenborough, assented to the answer { tod the plains 
tiff was nonsuited. 

Erskifiei Onslow^ Seijt. and Espinasse for the plaintiff* ^, 

GarHmt Gibbsi and Marryait for the defendants 
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Doe on Demise IIarrqp, t;. J. Green and G. GrEen^ J^r i5di/ ^ 

HIS was an action of ejectmenti to recover the possessioil ^JQi"^ 
of a house in the parish of St. James, Westminster, brought of whom sof- 
by the lessor of the plaintiff, as the landlord of the premises. ftra juctaneirt 
J.' Gf'een, one of the defendants, suffered judgment to go by t^ other takei 
default. The other idefendant pleaded to the ac^tion. defence, the 

A notice was given by the lessor, oti thfe" 28th of Sepientber, to ^^^ j^^ j^ 
quit on the 25th of March folio Wi tig (being March the iSih, judRmentgd 
1802) ; after which the ejectment was brought agood wk*" 

To prove that the premises were held of the * lessor of the netsto firovtf 

plaintiff, and the commencement of the term, the plaintiff's ^<^'i** 
1111*^ 1 i^i m^ttif- possession, 

counsel called J. Green, the defendant, wno hod let judgment [ *199 1 

go by default. 

He was objected to, as incompetent, on the git>itad tha^ by 
assisthig the plaintiff to reCovet in this action, he enabled the 
plaintiff to recover the mesne profits against the defendant O. 
Green, and so protected himself; 6s he would odierwise be sole- 
ly liable, by reason of his having suffered judgment to go by de^ 
&ult. 

Lord £LLEN^ottouaH teid. That the Vet^icft m this Catise did 
not prevent the plaintiff from suing him for the mesne profits, 
as he had let judgment go against him. He Was of opinion 
he therefore was an admissible witness, as the Only supposed in-' 
tcrest imputable to him, was the possibility of the plaintiff suing 
the present defendant only, in^ case he recovered in this action. 
This was not a direct interest ; but a remote and only possible 

2 advantage 



1802* , advantage which the witiins might hare, 'anS^ whicb cmAA aoi 

•■'■'—'— reflder him incpmpeteptj , ..,i. ,,,||. , ^,. ,,'''" 

«. Si!l -«. t .It was then objected :, TUt the notice' !wlis 'sirreiX oii'lsie'ssth 

j.o'iiH iBpnthi.Dptiof, , . ;, ,. , , ; 7.-! ',.,'.',,"',1 .' l". 1 'u!i''i,L 

Verdict for the plaintiff. . 

,,,.^£^'pf,an4,,E^;n<Kf<.fyft|»eplMpUff.^ ,^^'^'j' " 

JUtt^tJok for the defendant. r , . ■„ 



ictmnt rr^JXlS was an indictment for a nui^ncQ preferred by the So- 



;,.<!: (-1 ..i!i , -■ --, 1*1 1 MM. . ..V ',) .,«>V.''i 

[ 200 ] The Knryi"<yn'Ae'!'rt>iecution^«FAti*H*aiiii often, 
Jb/j 16*. p^ Lloyd. 

AniDdlctmnt T 
%aivMlie - 
(brthat which 

iiwmiHricq. , Tbqde^ndopt v^..9 t^qian,. , ,l|l>c,,f^<j|?apce compf^wd of 

■ Sfilbtaiduc? by ihe indictmatf va^ ."tba^ froipthe ^ijioise nia^ic hy life in 

the wrrjrjiig.oii,hi«.p:f^d,c> the proecciiton y^fe disturbed ii),Uie 

< occupation of ^ejr.fhfintberb and prevei^tedfrinai fuiiov^Iiig their 

LiwfuE profeasjoD^i , ,.■;.■ l, t ■. i.i^ -.,.,:.., -.,| »■ t\ ,1 ,1 

,'■;"." " '_■ ... -It was-proyed by,[t,h9 prosecutor*, who weiie 5|^ttoijfK»,^jto 

, ,',.i^n;yuigaD^uchpa|f of^eir buiine^ a^ required iiarticularat- 

■ ■ ' - V ' tention, in periling abstracts, i^d^ o^l'Sf P'^fl?*?*??; pi>rt».'Mi!ieir 
■I ■,i,..^'<'> ..liprofesaflPt f% ,no|^,.|WM .W cp^i^sidwablf, jthftt,thej;'wipB pre- 

■ ■''-■^'■' ..■;!,WIrt^&om,^t;tepdiiigtpit,, .„ ,^,, „,,,,,.,, .„;, ,„„. ■ii,,',^„| 
•,", j' ',' ;,r... Jt.^BPpaW?4,bftwe?er,„pn ^he..(9ro|j«-^^jn^i^t|gn ^f tte 

nesses on the port of the prosecution, That the ^o^e|«ilT aaect 
■ lad.ithriW. nynilwrfe, i'«. -l^itSR.Wld Hftioifj^p^if^^/aiid 
' tM,by.sWtji)g,tbeit;i^dp;w%,tlie.ijoijip.yffif J^j^a^jy^raf^fli^ 
-. prevenlfld-,,!,.,,.. . ,. ..,, ,,| ,, , ., , .,, ,,>'';,,., \ 

Xrfnti-EiM»Wff9Vgft#ait|, ,Xiwt: Miion tlus evidynce^tJii io- 

' dictroeat.cojiU'Qfjti^fi^dP^;, aiiaithflt it was^ if|'^|"t£iDg, 

a private nuiBance. It was confliicd-to the inhabitanU oi"^iree . 

' ' maaiieft.pSi^l^brd'.fiifjirtfOa^i it ijid ijut, cv^n^ extend to 

the xesliiiof.:,tbe| ^9/)i^^„.^q^. \oulii be ayoidcci ty sbal- 

r 201 ] ling.tJi^W?dfw«;Jt[Wiis,tMere^re Jiot of siiffi^cU^^ 

teut.tp.supBprt.^n in^c,tC9e;itfi, and lie though^ tills ihaicUiieiit 
.hiid.l>eenalrpfiJx.fi«W^<'" ^si^fi^o^gb, . ,[.*.,,.„„,,,,,' 
,,...,„ T^p.defeiulai|twas.«c(mi^te(]. j^ . , ', ,_ 

L--.:-.- ■ -r^^^f'wi.G^nic^i fyid.fif^( forl^he^pHf^ijors.^'^^ 
1^;,, i*ark and Marryatt ror t^f aefendant 
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'• 'ififsilntf objfecffea'i Tliaf^'ftft «ttWn for itta<*<?y b^ '^: ';.'': :| 

ceived could not be supported rT^ttli^ payitt^ttt df' tbe'tilimii . ['MS 1^. % 

ii^ brigind d^Httdj'Undbr tbe^eit^d&n^s lidKt^ Ibt €Sfc iiv&iis 

'<^,' Was b^'k %r^ ifiote; 8^ tiiat-fh^ oiigitiBl nbtib'^f^the 

fMehdkrii titiild^ tb^iplalAfm<ttight 

l/aTb^idedafgd te ^indorseei lot it, ahd MvM ti6€ie« to'Ae ddbo- 

dant to produce It:- That the (Hefettd^t wa^nUdnEfOftt^ sIlU t^ > : t 

itote oi that nbte. Ife p^^^ ' 

goibeH 86ld, wimh bad^bee^fatdf^^ 

^gbbdiidld'ftdd deiitiWed sd 11 remained : filial! this i^icAoa 

*1^'|yJ^tK£^iMfi$h^ fim^^^ iand'Hs die oi^'dealii^ 

^4k^Urbi^ll^'«eiiieai^b''^'4hiit>llol^ tfcfer^ wte^utoliMiiifiSr of 

^flft^H^raS^^ii&d'tt^recdieedb^^ X i >.^.;■ 

tunable : Tbat when a person has put his name to a pflOfldUofy 



1 > ( • I * * 




paid for it a good consideration ; an3'!«4io'%ai!)th6r^'bMOttie 
- "•■'VlSHiaft'fdf tlJ^flAiiitiffet^a Difj Hi .i.. ,1 . ' . : ■ • ,..i-^..;! ..C"..'w.{.o«« 
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Jvly l6tlL SURTEES Ct alt *0. HuBBARD. 

Wncre ^^^ a** 'THHIS was an action for money had and received. 
Xmmcuted '^^^ action was brought by the plain tifiB, as tlu^ assignees 

of pr^rty of the ship Lady Ndson^ to recover the amount of freight, 
perm and '^'^^ plainti^ bad giv^n a notice to the defendant of the isr 

the party to signment of the ship and freight to them ; but no notice to pro- 

siramcnrb**' ^"®® ^^ notice had been given to the defendant, 
roodcy for the To prove this notice of the assignment^ a witness was cal]e4 
^an?D(^ for the plaintiff, who proved that he had served the defendant 
to 8uc|i third wHh a notice of the assignment; a copy of which he then pro- 

P*™^> P'^* duped. He swore. That the paper which he then produced^ 

Iiares two no- .*.ii . i 

ticet at same W^ ^ exact transcript of thft^ served, was wntten at the same 

tifney which time; and that both papers were then signed by the plaintiffs, 
•erv^ooe of ^^ ^^ objepted by the defendant's counsel : That tbi$ was in- 
them OD such admissible in evidence, without a notice to produce that which 
> ac^^ It after- ^^ heea served on the defendant, 
wardsbrought It was answered, That there was no distinction between diis 

cesy he^f"' ^^ ^^^ ^^^^ ^^ ^^ notice to quit, which had been deemed to 
l^ve that no- be sufficient, when served in the mode in which this notice was 
d^oe u^ich 9&neA : that both papers were originals; and so no qotice to 
be retained, produce that served on the defeiul^nt w^ necessary. 
inffarotSe'to ^^^ Ellenboroup^ said, He had some difficnlty on the 
produce that subject; as the reason of giving notice to produce any papers 
^ved on the g^^y^^ qq the opposite party, *was to check a person from giving 
[ * 2P4 ] ui evidence lyhat }vfw ft false copy. He could not, however, dis- 
tinguish this from the case of notice to quit ; and thaty on the 
authority of that, his Lordship said he decide^, though he found 
difficulties in it, that the notice produced mig^t be given in 
evidence. 

A person of the name of Ward had been the owner of the 

skip, which had been chartered by the defendant. Ward had 

assigned over the ship, and all the freight 4ae . by Hubbard the 

lkfend^^lt, to the p]aintiff. 

^toia party JSrskine objected : That this action being to recover that 

un pith^ GOD. freight, should have been in the name of Ward^ as the contract 

sems to pay was made with him : That it bdng a chose in acdon^ ^^uU not> 

ney to a tSS ^ brought by any other person; 190 that the p^peaeot J^lf^ntiff 

person, the could not support the action. 

mS^^as. ^^ Eluhborovqu. Choses in action geaerallyt aie not 

sumpsitforit. - n is ignablf i 
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assigne4)Ie. Wbor^ Ji. party entitle to inoi^y assigns, c^yerhia.. 180^ 
interest to another, the mere act of assignment does not entitle 
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thepsignce to. mainta^in ar| actipn^^or^iW|^ XJke.d^ebtor raa;^ refi^^^ ' rflfe 
his assent: he mayliaye an account against <tI^eassi^{U)r, ^d •v. 

wish to have his set-off; but if there is any thing like an assent "^•^^^ 
oa the part of^the holder of the inoiKsy»fip,that cf^ Ithinic, that ^ 
this, which is an equitable action^ is maint^inabl<f« ^ ^* 

An assent wa» proved, on the port of t|ie defipinydap^. to a qerp^ 
tain amount ; but which was covered by payments made W tW . 
defendant prior to the notice. ,.. .j. ,.. - - : , -- > \ 

The plaintiff w;afi nonspitedf;-;^^, ,:ff. •, , , ;^ [ 205 J 

Gibbs and Nolan for the plaintiff. ' ' ■-. ^ 

jBnrf?*n^and|%7erfor.tbe^dqfe^^ .. vi '- ./i 
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« ■ • • t . < > « • 

SITTING^ BEFORE MieiUELMAS TERM*-"' '.! 

J ' ■ . 

r t 

III iwltattlttfm i i I II" 

•.■-•'•' r , . _ 

Health v, Hubbari)* \ ' 

• - . I • ■ . • • I ' •I 

npHIS wa0 ail action of iroiF^ri to reoover tb« value of on^, 
^ tbir4 of tlierabip:jFiiA£ar/i» ^afpsii^isC tb^ ^efenilai^t, whowos. 
owner of the other two-thirds. i . 

i The ship had be^ii^sufe^i aij^: jbavii|g-beeB.4etain0^ ^uvl^^ 
the Bmsian embargo, was then abandoBfld' t(»^tbe imderwptern 
on the 7th of MzrcA, 180I« ^.A bill of saW was made .ip fhe 
plaintiff, by the ownery in tx^fX fjf^ the in^4e^wr jter^ .. . , :> 

Several objections were made at the trials which were reserved 
ftr the opittlon of tile Court. Th& ttioM iiflpi^^l^ 
Whether thierbili of sale^ being in tiiist'for ciertiu^ xat^ 

iderwriters on the shipi was not void in point ojfUw^ a; allbr^^ 
»4neanft ^f.cpTering foreign int€$re8t% -and tending tf (k&at j9^ 
provision of tbcistalalaB 26r.(30o.rS« «i 60. and* 84 :GlfOh:$.,4^« |^ 
-Hlie ship register-acts. 

The proof of the convenmrwoE^Tlmt Hubbard^ the defend- [ 206 ] 
ant, had sold and i^ssigned tl^e whole of the ship^ and so had 
converted the^tltlra'tb'hli own mi.^"' '^^ ^ '* ' ^ .li .^tM 



The plaintiff ca|]«d>iMr4JBM'i%«^Ji^ H^ 

was told. That he was not bound to produce tl^ bill of sfde fixttn >n5>l r'-' ' ^ 

* The canaec which remained luuried when the citciuu oommeiicjed, were *^' 



'IX/. .."J-li 5..'.. .i..-.fc .J I ^' it ;.'...-l * -.ij .x: .3 



f 



HdUoftf ' 






806* ' ' ^cSsES AT ' iiisf pfeiuis; ^'^ 



1M)8. liMard to him : he neverth^kss oontiDW to do iu'^'k'wim. 
prodoced. 



HiATH 



It was then olgected': That the sabsciibiiig witdesi shcm^ 
HonABD. called. It was' adu^^ted to be necessary; and he wi^ caltf^C. >ip) 
prored it. ^ 

Brtrnnwas th^ caUed back by the defendants 'mbta^;'ilUr 
he was asked. If he had not another d(§l^ >eq[^^ti^ 
sel'defiyeredtohiibbyJ^flMard; at the tWe (>i(th^''e^^<^A£i^ir 
thebffl? '" '■■■''" '''" ■■■-•^^^-— ' 

Heanswered, Thathehad. Mifrnl,'. 

The counsel was then proceedln|r tq ^ak Ikibi^'io tU iMd 

It was objected: That tlffi'i^d^iidt H^^6ik»^itftbdt^^^^ 
the sabscribing witness to that deed. 

It wasaniwered. Thai this being all one transaction, and the 
. delivery of the deeds having taken glace at the same timew that, 
by the t>r6of of 6tie ish^\i£^i(k'hy Wi^Mti^m 'tiy ddcom- 
panying instruments worn theiahgp madi? ovidence. 

Lord Ellenborough siud^rThat it waa certainly competent 
for the coimsel for Ine ctefehmni; by his cross-ezaminationy to 
^^rk* wU^et* tha^W)ft'ad)r siich deed ; bM^QM he^x^W 
i^^msdF^f kik ^detk»t he^bidd prove «be deM* nl the 
usual way. ' ■ •■'" " ' '''■ -•■'• ■ * '•''"'■" 

[ 207 ] ''^Tiie^&midkxA'^t^A^^ iMii 

<^'ii8t?^^iWiiti'^dfett«eJ>t'^<-= ^i-"i'? ''•'•' ."-.■/;"•- i-..*.c?A.!fV-.clj 

•'JSi^WC«»»'aSJ«^i3fi^ -'^ ^*«ii' '*f» »'^' 




iVM^.sd. 



iai6uicef so tim htl dMM lifiDtab di^^asdo^ ^JDdni m; >" n .i«i/<.K| 

-r..'n'U^ Off? tb-\«i^VM\ Jj.lil ,fiP^ IIUU.IJJIJOO -.ifrioloo-KI -JilT 

.*;..riOi; li'u: ^j^ult^jihlo tybjihff jd} »j..(i\\-^, Ihic Llor. fm.( jnr. 
trBAWPOBD ana OlBer?, Yf,(?TWfl»9di [,au..-.uo 

A guanmee "A SStfMI%ITfert9dft «W Ad^itAftS^^ ^<« T 

tfrAeaiMNUit i£*i.>'.pi|^ ^o^^Mb^iflt dl&f«ft!4fi"' ' " " -' '^'^ .^'ioJ -'■" 
anmof moDCTt "^^ qaestion in the cate wa^ Whether the defendant mt 
9*a for a ' '^titli?tiJ-'£'Mlt:o1((''yii'e|t"^i 'P#&f 'dr(:iiiiite^^4i|%m- 



owMtbe-itt l^j'^ "^ ^ ^ plainuD^ were manafiicturarii'aiid mi 

oC at 






be^ftfadtttblftlkl^^Uii^m&*0iP|3^ <on>cooiiiitio6jl|htl|i«iNr| 
oPCr^U^^fi^ idfMl^Gol)} andi itbe^deCenddbt laAcfwaKda^^ifattlediMh ^ 
aticmifity^Uwtifol^I^OOOi;; wliich iheidtf«iduiti«0Btt(tod>rflddd! 
be taken as the amount of the guandttdi^i<wUjipdt tn^tbe ctedib: 
side of the defendant's account; and bittuio^<|nHbilnldDiBnVie 

account so stated. Juv.v^Jii •>rh int 'y\^.:\\ bar 'jx<YVKv.x^ 

One of the items of th^<«dM)ff^w«i«f'ifa»^itaitf ^bkkwhit'Jhe 
amount of the guarantee given by the plaintiffi to the defendant^ 
for the goods furnished to Kirkpdtrick, 

It was objected : That this Was a species of demand that could ' ^^ ' ^' I 
not be made the^til^t*oP<t^ siC^dfl^ 4t aHATbein^ a debt; but a 



« s 



r^f^ 





be r:lfi;'.iH,io(,n» 

by the settlement of the accounts between H^iiM^MiSi dl^^ .'"''"^^P'"'! 
nilidiiS^' ni"Mil!iB^i BHfBBr9tifit'''miy MMiSf 'WMl'-tlEABMied' w one .^immi )>.i!i qi 

might be object of a set-offi As to the second poinQ Tmft'ttle .J,^mi'"rLf^']!i 

'jAtT'<feil!f*"'-'''''of'iii laofibr. no ■■'r. ,'vi7i:.j -.1.) v it.i') !.» j'l'ii.J, 

'''' ]^'Bte4f»«tif^«adi4fi; tHb^ [ 209 ] 

tlkil£/p':'''h[ii<'^^teMiiMi^ s«Diitniit ^kitttaluty,^ itiiMB 
^ Mkii ^taaikU'd^^fot Mother ^i>«Myj W iHioik thfc'litMriar- 

nbrarMidjfi^ AfM^ ardi^t^shMitc fof th« ^deMy m KSftpd- 

trick only ; it could therefore only be known to what ektmt 'ttSe 

'V^ K,yi!jliaMd^'mm. ''^WiftWrt-Aertlfaitottrffefl dA ind'ttiA- 
;^ddAIStf tSfilbtft&etwM kD<nRi; ''#ifli>'i^^ 

meat 



" ! I 
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ISOS. 



ctalt. 
STiBUira. 



m«nt of tfad aoooanU» in which a certain mm had be^i put on 
one side c^ the acoount, on account of th^ gmurante^ that wM 
opiy sUt«i a^.the amount of th^ guarantee and the possible 
ambunt in the account; fontlit' was «ttll liable to be altered by the 
dividend made by Kirkpatrickj in diminution of the debt due by 
him to the defendant. Tomake the sum admissible as a setroi^ 
the sum must be settled in monies numbered^ which was not the 
case here; and was therefisre inadmisaible.— As to the second 
point, a guarantee given by one partner» in the partnership's 
nyne, unless it was in the regular line of business, could not 
Ubd the other ipaitners; but if they afterwards adopted it, and 
acted on it, it should bind them, 
r Verdlctfor the plaintiff*. . 

Garrmo and Taddy for the plaintiff. 

£rstmand Walton for the defendant 



[ 210 ] 

iVbv.sd. 

Whendiere 
are several 
indoraenoFa 
billytheplsin- 
dffmay de- 
clare on an 
mdorsenient 
by the payee 
to his imme- 
diate indofser, 
without stat^ 
ingtheimme- 
di^ones. 



Chatsrs V. B£i#i< and others. 

npHIS was an action of assumpsit by the plaintiff, as indorsee 
against the indorser, to recover .the amount of a bill of ex- 
change stated in Uie declaration to be drawn payable to Cwny^ 
91^ order ; by him indorsed to the defendant ; and by the defen- 
dant to the plaintiff 

There were several intennediat^ indorsers between Curry and 
the (defendant; but those indorsements wer^ not state4 in ^ 
declaration* * , 

, Gff ^ ol]gected, for the defendant : That the plaintiff could not 
repover: that though the plaintiff might declare as immediate in- 
dorsee of Curry the payees as on a direct indorsement to himaeH 
he could not take out what indorsements he pleayr^ fcmi. slate 
aome and omit others; but was bound in declaring, asindoiisee^ 
ag^st a,.piReceding indorser^ if he stated any. indorsement of 
ihe payepi^c^ to himself, to state all the indpniers down to 
:^4^end^& as by such mem%on]y.he brouj^ht down a r^;nf 
JUmt tide to» l^ii!wlf th^OMgh the last indoxser, and therein render 



liable. 



«'. 



Mrddm extended, Thi^ it was uipieces^ary i that it. was suffir 
<ient&r the. plaintiff to jfajte. his title as indorsee;. and as th^ 

wtkm vii^i^gtwst the.indprser^ £}iiitd«4,q9 ^ ut^nenteat U> 

liiln 
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SIO 



him by the defendant, it was only necesgary to state the indorse- 
ment by the defendant tg t^e plaintiff; and the other indorse- 
ments might be considered, as to *tha( part, a surplusage^ except 
that of the payee, which it was necessary to prove, in order to 
shew that the bil). had been put into circulation. 

Lord Ellenborough over-ruled the objection, saying, That 
be thought the plaintiff might declare as he had done ; but as 
the case was to be reserved on another part, he would reserve 
this*. 

Erskine and Ckmrthop^ for the plaiutifft 

Gibbs for the defendant. 



1802. 



Chatsrs 
BsExetak. 

C •an ] 



* This pknnt was afterwards abandbned by Bir. CMs^ when the other 
flatter reserved came to be argued. 
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KING'S BENCH, 

MICHAELMAS TERM, 43 GEORGE m. 1802. 



FIRST SITTINGS IN TERM AT GUILDHALL. 



CoLLETT V. Lord Keith. 

The examina. rpRESPASS for taking the plaintiflPs ship. 

m takenin * The defendant bad been examined as a witness at die trial 

abort hand of a cause of Wilson v. Marryatt, In the course of his examina" 

edM r^!^' ^^^' ^® ^^ admitted the taking the ship in question. 

11688, ia en- His exanfination had been taken bj a short band writer, who 

hLnb^S^"^ had been employed to take down the trial. He was caUed, and 

acdoDythoa^ examined as to what Lord Keith had said in giring his testis 

hewa8 8top- mony ; and which he had so taken down at the triaL 
pcd in giving ^ 

hiate8&ionyy GarrooOf for the defendant, objected to its being read. He 
ha^ ^d^to ^^^9 Thst when Lord Keith gave his testimony respecting the 
orexplained ' taking of the ship^ and was proceeding to -state his reason for so 
what he had doing, Lord Kbnton had interrupted him, and said, " Lofd 
r 21S 1 -^^^ "^^ enter into no defence to vindicate hiscondoct; — 
all the world will agree with him." He stated, that in conse- 
quence of that, the question stood sole and unexplained. He 
said, that the evidence of eveiy witness wh6 was called, ought to 
be firee> voluntary, and with full information, of the eBed whidi 

'fab' 



mcM^kk'&^itT^WiiKo. in. 1^3 

'liis tw^inion'y miglit liat^ (liaiiist HiWself: Thta'htitd K^tt^ was ''iihs. 

^ tiol npprized o^tKe'ilrlft ot tlie ex amiri At/on; "'bt Mie'dT^dt whftih tjimJTSL 

»"h«t he said might have against himself: lili' 'was th'ti'cfbre fe- ^^ * 



trapped into this evidence^ whicli he shotild htftc bteen ftefrhlltJed ]!3:Mt%s]TH. 
(to nayp added to, or explained. ' , ; - j . - . c^ .< 

' ■ "te lii-ANC, Justice,' Aid, He' was of o'liiniorf thabfti ^^-fiaiilSs- 
aible : That the manner^ii' *lirch'H'Ua't)^ obtHirfed'T*^.* 

er of observation to make tothe j{it^';'*l)iltif wHdt *rtis said 
in any way on the"i4uts "^ was'looifiX^ t*}"receireir'i evi- 



: That the manner^ii' *lirch'Hiiaa't)^ bblHirfed'T/^crtt 
matter 
bore 

if tho tact ilGcJf, 
EntitK, Gibbs, and Gt/r« for thepla inriff. 
Gorron^ AdoM^ and Pari for the defendantT 

AT GUILDHAT T . SI.'CrTTJfi.nAY AFTER TERM. 

.'r''''74^>86lTMf>6rr^wa{fcitH>A-U>o«t]4[|*ciitp«nt«r^ I '',1^., 

TbeplaiutiCTproved the work done; and the changBS'tobb fair bmigivcn 

"* iifid^rtittetrtbte"^ 1' I'i'IT" .!rU:>(;ni fijniiii. vA: ,.,i .i tl ' ' oaiiiwdmped 
>;''>< ''''Tlril'detelld^tfHbtM IMk^Olbat'Aa'pIa^ 

" ■^^Wdri'M'ft'llmWtbteldlail'fac'^faaiilt^aj^^by'the.bill.oll'vtt^wwono 
''' '['wUlc^llliilidftlM «uii WiHl^l«"ai4 tbM tbd iai'endaut h&ifi pa^, '^"^I'J;^^''^"; 
M'li^ihb'WHtA^WnJidaMind kMbMng^tb tbepitMlfor tvhicbihahad itefnotri 

■"•' ^i^j""-i-j"''ii"' ■'ii-r t-- -i.!.....! :. ,",.,„ .1.,, ;'"';,;'t'*^> 1 

ii ..;.: .1^^ ljirfkriiliflt*u •bi¥'«0B«anedai'« witnteii.iif>a^4,nni«t<<i- -'''<ii:' 

■■''''il!UeSkfcHa8llrhbJ'p«iid'ttf th0'^ta^ltitf'a«n<oflm(laql,for^^'f^^^ 

~ ''' V4^KV''t^hf(!b'he'b«6e*^>W4ef.l»i:6<J.9 ibaUnfaitithiidlbeeik'ii '^-4 

""I^Vela'(bHitLtiy4teiAfllntiff. whiah'lie afum ^vte; hqtlifiHlnw an-'"""''"'" 

■" "iWifeirtliklfrieicibfiptaiJei-.' .'U:.iUu,,M „„! ,o,.:„,i, 

' ""^ '''Oo^h^'fi^tllMi'dtrf^dflhtJpropbsMitoi^tlih^HOaipttMft^ 
~ ^'' ■ttittaii^ll'Yl^;^ ^''the-piupBiid'iof' iMih^tbe<fri^>af;-4)ap«r on 
which tlJi'VMl^itfrMbi'wtttta)* ai4 aentinuidiim tAataiathU me- 
"'■■'''Itaoty.^'-"'" ■•'' '" "'...■■■I' ■■ I !| . ■ - •, maJ.H . ..:;■ 

'^' • 'i^'«rat^ptl0b(S^ol4ectedte<if,iaBUtwpuUiaidtadefi!at,,.. 
-' '^''Yhe'Wik^'^titiA <Tttiti'>\>^Tliq|>tvt«8q)b^^ 
*'' "' flJe -jwrtf nwild fcttic; bjr thW toiluu/- tUi«tfec«'-«f iu being 

''''''''lDf«1iidi^iBtte'WuWidcitoejn^--i<*itHid^-'"> '''1: . 

-" Lord 



»I4 CASES AT NISI PRIUS, 

1802. Lord EixvKBORouf^H said. That as the only matter in c^ispute 

was the naked fiict of payment of tlie money, he rather tlioiight 

^^ the witness might be allowed so to refresh his memory. The 

CoiiJDf» paper prodooed^ was not produced as evidence of itself; bof it 
was a material memorandum, which the witness roi^^t refer 'to^ 
and give parol evidence of the iact of fMiyment; which lie m^t 
doi though a receipt had been so |j;iven. 
Verdict for the plaintiff 
Fork and Espinasse for the plaintiff 
Qarram for the defendant. 



HMto-^a^^rfw 



t 915 y SITTINGS AFTER TERM AT WESTMINSTER. 



Nov. 30th. iBiifbLTON tf. Rogers. 

Hie penalty 'T^HIS was an action of debt, on the stat 25 Geo. 3. c. 60. 
under tb^ ^ sect. 15., brought to i^ecover the peddlEy fOf not producing 
ttteacttibr* ^^^ certificate entitling the party to kill game^ as required by 
Dotprodiicii^ that statute. 

^i^wheo It i, by that stattite enacted, «« That if any person shaU be 
qidred> is not found using a dog, gun, &c. of other engin)^, for the .destruction 
21^'J^^W of game, by any other person who has obtained a,Qerti$ci^ it 
intKiiice it, shall be lawful for any person producing ^uch certificate as is 
mr^r^ue '^^^'^ ^7 ^^ ^ct, to demand and require^ the jjerson so using 
on request, to such gun, id produce and shew the certificate issued to him for 
tell his chrii«« the purpose aforesaid ^ ilnd every suicb person shf^, upon such 
name, and tiie demand or requisition, produce such certificate to the p^non 
P^^ef his demanding the same ) and permit the same to be inspected ao* 
cordkigly: and if any such person shall wUfally refp^ to. pro- 
duce or shew his certificate, or not having produced or shewn it, 
shall refose, on demand thereof to give; his christian and sur^ 
Aame^ and place of his residence; or/shall give amy^fidse or fic« 
tiUous name or residence^ be shall forfeit |:en pounds^r'' 

The evidence was. That a gentleman of the name of Sfaieff 
[ 216 1 ^^^ ^^ ^ qualified person, was out spc^rtinig with two grey- 
hounds : that he was joined by RogerSf the de&ndant^ yhose 
father was qualified : that Bcgers, when he caine into tb^ field 
and joined him, had with him a greyhound which b^onged to 

his father: that the dog of iZctgery, and W9yf^J9fiff!^hI^^^ 

and 
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ttnd kiUed a hare: tliat Slater had sent and borrowed the dog of 1 SOi. 
the defendant's father, in order to try him. 

frs^in^ contended, That by the presence of iSbufer^. and' hont- ^^ 

ing in his company^ the defendant Bt^ers^ though . unqcialifiedy RoopsaSi 
was protected : that the laW put that trust into & person quali- 
fied, that he would not abuse his qualification; and therefor^ 
while he was following diat ^rfiidi the law allowed, the mere 
joining of an unqualified person, and partaking of the sport, was 
no ofience by such person. f ' ! 

Erskine further contended. That the mere act of not produc- 
ing the certificate^ was not of itself an ofience: that by die wbrdcr i 
of the act, the penalty did not attach until the person who re*, 
fiised to produce the certifi(cat% had also refused to tell his chris- 
tian and surname^ and the place of his residence. ' 

Garramf for the plainti£^ relied. Thai the offences were dis- 
tinct : the one for not producing his bertifibate; the other for 
not telling his >name,&c. . , * 

Lord Ellsmborough read the words of the statute:- -'' If 
any such person shall wilfully refinse to prodoee and shew a cer- 
tificate or not haying produced and diewn such certificate^ shalt > 
refose, on demand, to give his christian and surname^ and place [ 217 ] 
of residence, every such person so ofifending, shall forfiot a^sum 
of fifty pounds." t 

His lordship then said. That the offisnoes were not cBstinct ; i^unrnmli* 
but that af%er.a. refusal to produce the certificate, it was oeces- censed penoo 
sary to ask for the party's surname and duisdan name, 'and his may jom in 
place of abode; the act intending that to be the mediiM of dis- fl^^^ 
covery of the person sporting without a certificate. Every: man fuJhr end- 
was not to be considered as using a dog, who merdy participated ^^ ^Jjie 
in the ipiort: if that was ao, no man, unless he was qudified, meteiy joint 
could join in the sport of the field, nor bring a servant witbthim ; |»die ^rt, 
he must be himself a principal, such as the owner of the dogs, himself a prin- 
The question therefore was. Was this a loan of the dog to the Pj^'^^^^ 
qualified person ; and was the defendant only partaking of the ^^* 

sport ? If it was so, though the dog might be his, he was not 
Irabje to a penalty. His lordship then added, I am fortified in 
this construction of the act, by- observing, that by the act, only 
9.01. is given for not taking out a certificate ; whereas the pe- 
nalty, as it is contended for, for not producing a certificate when 
demanded, is 50/. A man who has not a certificate, and who of 
course cannot pnxluce one, would be subjected to a penalty of 

sol. 



— — which seems to be tfbstlri^.' * • i'^* •• ^ ■ "''«'i /'i" ' noioh orfj 
'"^'^bttRi^rimiiiGiimni^ibpd^dhi&M'^lih^y^ tVd/jqmoD siri rri ^n« 

».'»'jin 'jfi! <.^-.r// •'!« vvj.l v iIj iUiA ii<>wb*'<fffmo[iJi bijw oil lAlia 
[ 218 ] Harrison v. SlAAOniQkyji y;<f oan-jTlo on 

In an action' hf^lifl^iiM.tanactiito fiorllbiaclteqaffiwofdf^ijrjiln'f'j') ofli ^ni 
wofS!^!^* ^* iQwwjfjNotJOtnilti^^jiUJr, iun J.i!) ^tliwuq -jifi ,)oxi sifi 1o 
ing didic < riib TUel^lMltfff «to ^.idBrirejk^iMiA d» fkfeidAhlt tiPMMod 
^^1^ ^g brazier. *))fTof>i}»^if taWy jdjiI*! "<iij Luii e'J'Ui^fnjj?. hcui nnij 

S^^on ill !^ u^Bbe ddUHant Jiadiitt U^ RfMiUtdi^^iritk^ appiK 

words which The payment had been disputed, as i]tiQgrtftxicdri^[(lcidiU«riiifer- 

nayimponi 'chaiMJ' Th^dd&ndan^bxoiigtikMi actioiLlasesov^r tk 

such a mean- ® , ^ 

mg,batai«' ''afid'tHeanfte'wd»tv|ed}at.0ia2cQ^ M :^^ aor. . ( i:.li r:'f 

eqittmal,4lidi IfotWMiyiUie |M«iiii> pkSotifl^ l^d boca( Miployed :iQr.iMn 

f dblSiciit in^'' »«.^iigi?r;/»£i»^«s<>alMr¥^br^i«o -estimalk&tfi^iiahiejjQ ord^l^as- 

poft. aiu eeitefai' )ioMroiui^.duglkto^b» pai4 ^iMidyto gixenmdeiHie'M the 

trial, as a witness, of the- value he put on tb&<^Nnk)q wbiicli. was 
,],.' .'.; '"^Ol- ^ The cause was tried ; lana the. phiiflfiSihMs^itaBibieda^ 
A(J. .. ! ' ' wittiess, on behalf of MK Jn^erst^i ' >Xhade£eiid&»tbewfered 

•M . Y •' ' ' '9(N^bdng die^wfable of his demand', vukcj -mIs -loi ^l-'ii oj ^(ic? 
.v;i;\ V. ' Thfe^ defendant afterwiEirdff^speakuig>e&iHarrfi^ 

./',,' '' ' llothirtg^Jaiid had given him ^rlhlejvaid<^f»:£tf 

' i y! / '•> i^ thei amount of ttie*<;harges -far Ae Wfki^mkA')hatiBn^hRmoM 

' ' vu 'liZ ' ' ' *^w<v6 i^{i«d^tny;at5(«ount;'''- "^ ''^' '^' '■>«^'l'^ *j^J' '»» »t"l. ^-'i^o 
4 1... :ti r. (I ' ^ese weife' the ^^iWds laid in< 'the "d^^naiicMi,' iaiiiinqpliting 



: <«i > lOcl' in .j t aidhbn^ty^in th^ plaliitiff ifr tbi»^«oiiitsd >9faliiaibU8i]MpsfirfUr pro- 

■'•' fb^ori' ds a« dUnreybr. • "I' <i»'V/ \nu\ ; fi(vi-»<| k>!\ili;ifp 

[ 219^^' ' The first i^rto^scdllod' fot*. the! ploki^ pro 
- ^tfiki^oftJsi^<sconndtd;iandif lihadfin^^ 
V ' he would hdve passed my acp6unt^" • Thb seoctid \mumm ptoyeA 
\ the words, << HaMson 'is^'ft' 9COuhdrel>v omd ifi t^Jiad deducted 
^(A.per crit^.hfe' would httvepafiBed^^nty'docount/^ "Tbte were 
the otily witnesses ealiied by the plaintiff. ^ »• ': ,' ' 
•Upen ti)d66'WjDitls^ibdibg sot proved," jL^rdiSuLSBnumouoB 
• ' said, He thought the plaintiff must be called. He said, that on 

the 
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the face of the record, the words seemed to him to be scarcely 
actionable ; they imputed rather an inclination to the plaintiff to 
do that which was wrong, than the actual doing of it 5 and that 
imputing evil inclinations to a man, which were never brought 
into action, was not actionable. Words to be actionable should 
be unequivocally so, and be proved as laid; but that as the 
words were proved, they did not support the declaration. The 
words of the declaration were, " If he would give me 201. per 
cent,;* that might mean something to himself, by which he 
would be himself benefited, to the prejudice of his employer; but 
the words proved were, " If he would allcnxy, or if he would &- 
duct 201. per cent*' These words might import an allowance 
or deduction from the plaintiff's bill, for the benefit of his em- 
ployer ; and were of a different meaning and impprt. 

The plaintiff was nonsuited. 

Garrow and Jervis for the plaintifil 

Erskine for the defendant. 



S19 



1«02. 



Harrisok 

v. 

Stratton. 



Williams v. Walsby. 

^ff^HIS was an action brought by the plaintiff, who was a joint 
surety with the defendant, for one Oliver Toulmin^ a bank- 
rupt, to recover a contribution for itioney paid on .his account ; 
and for which the defendant had given a bond of indemnity. 

The defendant's plea, among others, was this : that one of the 
assignees of Toulmin^ with the consent of the others, had re- 
leased, &c. 

There were three assignees of Totdmin^s estate. 

The defendant was about to give parol evidence of the fact; 
when it wab objected by the plaintiff's counsel : that as the de- 
fendant claimed a discharge by deed from one of the assignees, 
that such could not be done by that evidence, as one assignee 
could not, by deed, bind another, without an authority in writ^ 
log, under seal ; and Harrison v. Jackson^ 7 Term JRep. 207* 
was cited. ' 

Lord Ellenborouoh said. That he thought the evidence was 
admissible as offered ; as perhaps it might have been done by 
One m the presence and with the concurrence of the others. 

The counsel for the defendant cited Ball v. DunsterviUe^ 4 
Term Bep. SIS; and Sir W. Jones^ 268. 

The release was then produced,, and the subscribing witness to 
Vol. IV. P it 



[ 220 ] 

A general aa-^ 
thority horn 
one of several 
assignees of a 
bankrupt's 
estate to the 
others to act 
for him, and 
use his name, 
is not suffi- 
cient to enable 
the others to 
execute a re- 
lease by deed( 
there must be 
a special au- 
thority for 
that purpose. 



2f20. 



CASES AT NISI PRIUS^ 



1802. 

\Kalsbx- 
[ •221 ] 



iK ca})^<}. Hie proved the execution oFitby a.Mr. Urqtihari^ one 
of the ii^ign^esy in the pnesence and with the assent of a Mx. & 
Jo9ffmiH% another of the assignees ; but he said» thi^ ^he bad 
qever seen, nor had any coxnmanicatioD with th^ third astigoec. 

Mx. R. Toubnin waa then called, who said, That h^ liail coor 
s^qfedf to th^ giving of the release. Being asked, if be h^d ever 
coQ^iUHC^Ied; vilh the third assignee oil the buainesa ? be said, 
tbiit tb^t a^gnee had given to Urquhart and hin a gen^cal Wr 
tb^rity to act for him, as that assignee resided in the country, 9pd 
Cpuld opt atfeud to the con(2erns of the estate. 

Upop thia evidence Lord EuEXBORovaHr wdt TbA^ i^ waii 
not flufficii^nl^ to^support tb^ celoase : Thai there 9hQ|ild h^ye b<^ 
a qpecial autboiaty from the third assignee to execute the de^; 
and that thegeneral authpri^ given by him to th^ otb^ as^ign^ 
to act for him, did not warrant what bad here beeQ done* 

Verdict for the plaintiff. 

Cribbs, IVoodf and Wigtey for the plaintiff. 

Erskin^ and Burrough for the defendant. 



laaoactioa 
fbrmooeyhad 
and received^ 
tOFecorer 
back a depoait- 
on a sale, on. 
th^ poundcif 
adiefectof 
tkle,.the party 
briogingdie 
action must 
prove the tide 
bs|d: and it 
ilnlliiotbe 
aoffid^to 
shew ifiat the 
title hfw been 
deemed iDsuf^ 
ficientbycon- 
veyancersy 
who havebeen 
employed to 
advise upon 
it. 

[ *222 ] 



Camfield V. Gilbert. 

A S8UMP6iT for money had and received, with^ the other 
-^^ common money counts. 

Plea of nan-assumpsii. 

The action was brought to recover the sum- of 50it whickwas 
the deposit paid by the plaintiff, on the purchase of an estate in 
Kenti contracted to %e sold by the defendant to liie. plaintiff; the 
plaintiff contending, that the title was bad ; and that he waa en- 
titled to recover his deposit. 

GibbSf counsel for the plaintiff, put it to Lord EujuiBoaouaH, 
for his opinion as to bis right to recover : That opinions of dit 
fa?ent conveyancers bad been takeo on. the tttlebefone the ooob*. 
pleting of the purchase, who were of opinion^ that the title was de^ 
fective^ and ought not to be taken by the plaiatiff ; aod then 
asked, whether it might iiot be suffident for him to rtly oa l|tt 
fact of such conveyancers advising the party not to complete the 
purchase? or, whether it was necessary ibv biaii oil the pack of 
the plaintiff, to go into the tide^ U> shew that it wsas deftotiiiv iB 
order to entitle him to recover the deposit^ aa paidoii abed uA 
defective tide. 

Lord Ellsnborough said^ Hie plaintiff'a ngbtto.nBpover the 
money deposited, depended* on the deAqjt of the title, of- the de- 

5 foident 
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Camtzxlo 



f^dontto the premisses, which he had contracted to sell; and. 1802. 

unless it was a bad title^ he had no claim to recover. It would 

be therefore neccssaiy for him to shew that the title was bad : this 

being doubtful in point of 1^, the &cts were upon a case as to GiuisaT. 

that reserved*. 

*Gibbs then stated, That the action was for money had and re- Under the 0e|| 
ceived, and money paid, &c. : That, independent of the deposit, J^^^^V 
considerable sums had been ei^pended by the plaintiff in taking the bayer of a 
the opinion .of conveyancers, and investigating the title ; which nJJ^^^er 
sums he contended he was entitled to recover, and to be added to theexpeocei 
the verdict for the deposit, under the count for money pajd, &c. ?^^^^!^£*"ir 

Lord Ellenborough said, He thought that that could not be it afterwards 
called money paid, laid out, and expended to the defendant's ^ms out to be 
use, which the plaintiff had expended for his own satisfaction^ as _ . 
to the title which he was about to take ; but that, at all events, if ^ 
any thing could be so recovered, it should be on a special count, 
andfimned according to the fiiot. Whether thi» oould be so 
framed' he would not say ; bat that on the general ooont for mo« 
ney paid, Uie plaintiff- oould' not recover it. 

This was also reserved; 

Gibbsi and l^^rjf for the plaintiff. 

JBirdnnei Garvvfh and JEqfitume for the defendant. 

* This case came on to be argued in the Easter Term following, when the 
Court decided, that the defendant had a good dde to the premises ; and he 
had judgmeot acoordingly. VMe t^MMt*-* Rep« Battt 43 Gfo^ UL 



Glassinoton, As3ignee of Dickie, t;* Rawlins and [ 224 ] 

otHerd. 

npHIS wag an action of treaiVMs against the d^€»i^tS|,«s she- '^^^^"'j'^ 
-^ riff of Middlesex^ for taking the goods of the bankrupit un- S^ ^ ^ 
der m execi^ipD, subsequent to the act of bankruptcy. oom^teattr 

Tb» act of bapkruftfcy was l^ng in gaol for two norths. The ^j^HilewS 
plaintiff proved the arrest of Dickie^ whidh took place on the misttonissiiied 
14(th of Ociober s thi? covnmitsioii waa^ued out the 5tb of -ftv bfsiJiS!^ 
CflwAer fodlowing. by relation to 

It was ;obJ9cted; That this was not a sufficient act of ban]fi- ll^*]^^^. 
xuptcy, the two months not having expired when the oommissioii nmtcy, bat 
was aued out* wmchwasnot 

It w«(kapin«ec«^,TlMt the tMokmnt had lain in gaol ffier the wfaen^com. 



«h ¥ i>eMp^, vd- ^ecan^e sq by idat^t^ tQ.thfitJipe of hu "»«^«« 
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Classing* 
T0N9 Assignee 

of DlCKIBy 
V. 

Rawlins 
aod others. 



[2S5 ] 



first arrest ; so that he having afterwards Iain in prison beyond 
the two months, he became a bankrupt by relation, in fact, from 
the 5th of October. 

Mr. Justice Lawkence ruled, That the commission could not 
be supported : That the bankrupt must be legally so at the time 
when the commission was sued out ; so that there should be a le- 
gal and subsisting act of bankruptcy at the time when the com- 
mission was sued out, or it could not be supported. The question 
was, was there a legal act of bankruptcy on the 5th of December ? 
There was not an act of bankruptcy then committed by Dickie; 
so that the commission was not a legal one. 

The plaintiff was nonsuited. 

Erskinef Gibbsy and Laives for the plaintiff. 

Garri/w and Park for the defendant. 



Vide S Bait's Rep. 407. 
This case came on afterwards before the Court of Khig^j Bench, on a 
motion for a new trial, on the ground that, b fact two months, or fiity-six days^ 
had expired when the commission was sued out: which calculation was made 
by reckoning the day of the arrest inclusive. Th^s point was not made at the 
trial ; and it seemed to be acquiesced in then, that two months had not exinr- 
ed ; and the objection was answered as above. Mr. Justice Lawrencb de- 
livered the opinion of the Court, that the day of the arrest should be indunie; 
and that a legal act of bankruptcy was committed on the 5th of December. 

SITTINGS AFTER TERM IN THE COURT OF 

KING'S BENCH. 



A witness 
cannot be ask- 
ed a question 
which tends 
to di^ace or 
degrade him. 
[ •226 ] 



Rex v. Lewis and others. 

nnHIS was an indictment against the defendants for an assault 
**• The prosecutor was a person of the name of Batterfieldj who 
was a common informer, and a man of a suspicious character. 

•In the course of his cross-examination by the counsel for the 
defendant^ he was asked, if he had not been in the house of cor* 
rection, in Sussex ? * 

Lord Elxenborough interposed and said. That that question 
should not be asked : That it had been formerly isettled by the 
Judges, among whom were Chief Justice Treby and Mr. Justice 
Powell, both very great lawyers, that a witness was not bound 
to answer any question, the object of which was to degrade, or 
render him infamous. His Lordship said. That he thought the 
rule ought to be adhered to, as it would be an injury to the ad- 
ministration 
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ministration of justicci if persons who came to do their duty to 1802. 

the public, might be subjected to improper investigation. ^ — — 

The witness was not permitted to be examined. ^ 

The defendants were acquitted. Lewis 

Garr(m and for the plaintiff. ' "^ ^^^"• 

ErskinCf Knapp, and Watson for the defendants. 



SITTINGS AFTER TERM AT GUILDHALL. 



Leach v. Buchanan. 

A SSDMPSIT on a bill of exchange for 200/. drawn by one if a baity oa 
-^^ James M^Connelly in his own favour, on the defendant, and « ^f^^fi^^^ 
accepted by him. M^ConneU indorsed it to Mawley : and he his own hand- 
indorsed it to the plaintiff. writing, an-. 

*The plaintiff proved the hand-writing of M^CohneU the drawer, JJ^j will be 
and of the indorsers. The evidence, as to the acceptance, was duly paid, he 
by a witness, who stated, that the plaintiff, before he took the bill, y^^^^^ ^-upa 
not having a very perfect knowledge of the defendant's hand- defence of for- 
writing, had sent the witness with the bill to him, to ask him if ^J^e* for he 
the acceptance was his hand- writing. The witness asked liim if has accredited 
it was so, when he answered, it was; and that it would be duly ^^5^^. 
paid. other to take 

Another witness proved to the same effect. '^ •oot 

It was stated by Garraw^ of counsel for the defendant, as bis '- 
defence. That the bill was a forgery by M^Connell^ who was at 
that time in prison under a charge of a similar nature: That he 
was prepared to go into evidence to establish the fact, that the 
hand-writing was not the defendant's. 

Lord Ellenborough said. That if the counsel wished to go 
into the evidence he had stated, he would admit it, as public 
justice might require an example to be made; but that after the 
evidence which had been given by the plaintiff respecting the 
acceptance, unless it was totally discredited, it could not entitle 
the defendant to a verdict. The Case, as it then stood, did not 
rest on the acceptance being a forgery, or not. It might not be 
the defendant's hand-writing ; and he might prove that it was 
not so by witnesses; and still the plaintiff be entitled to recover: 
for before the plaintiff took it, he sent the bill to the defendant; 
and upon the bill being offered to him, and being asked if tha 
acceptance was not his, he answered in the affirmative, That it 

was* 
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1802* • was. If be so accredited the bill, and induced a person to take 
it, be should bold him liable for the payment of it. 
Verdict for the pluntiff. 



Leach 

BvcuANAM. Erskine and Espinasse for the plaintiff. 

Garrau) for the defisndant 



Heney v. Abey. 

lo an actioD a SSUMPSIT for money had and received, with the common 

OD a forcuni A^ 

jodgmenCitit ^^ money counts, 

■MKra&iQBt Xbe action was brought to recover the amount of a judgment 
laSSjU^^aag obtained by the plaintiff against the defendant, in die island of 
oftbe Jiidge Grenada* in the West Indies. 

the judgment; ^^ prove their case^ the plaintiff^s eounsel produced a psfier, 
the Muofiiie which they stated to be a copy of the judgment obtained in the 
nmTlepi^ ^^^ /mU^5; it was under sc^ tnd signed by the Chief Justice 
ecL of the island; and then proposed to give it in evidenee^ upon 

proving the hand-writing of the Judge. 

It was objected: That that evidence would be iusnflBeieot 
without proof of the seal : That the instrument derived all its 
validity from its being an authenticated instrumentf nnder the 
seal of the island ; without which, *it was not such an instmmeot 
as could be received as of itself sufficient to establish a debt 
It was answered by the plaintiff^s counsel. That proving the 
[ 229 ] liiund-writing of the Judge, had the effeet of auth^iticating the 
seal ; but that it was of itself sufficient evidence of a judgment 
in that court, of which the Judge's name was to it. 

Lord Ellenborough ruled, That as the instrunieot derived 
' its authentici^ from the seal, it was necessary to prove that the 
seal was the seal of the island ; and that proof of the Judge's 
band^writing was not sufficient. 
The plaintiff was nonsuited. 
QiKfS and Scarlett for the plaintiff. 
Erskine for the defendant. 



SECOND 
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SECOND SITTINGS AFTER TERM IN THE KING'S 

BENCH . 



Davet v. Chamberlmm iMd another. Dte. inh. 

THIS wiis an action on the ciis& for tMrlitfently dpmnir a 'P •'^etiea 
chaise^ by which the plaintiff^ bane wob idll6d. lornegligaMly 

Plea of N<rt Guilty by both defeddonta S^ ft Ac 

The accident was proved to have Cadken >pls{ce on the iSoiiUl \o ^q 4f£Mi. 
fVundsmattk, by a one-horee chaise (in utrhich innlk defeft^nts '^^i**!^. 
were then lidiDg; and which, at the tim^ of the McfdeiA, ^m^s ^^^4^" 
on the wrong side of the road) beii^ dHven agahm tbefMii- joiaily%i ikt 
tiflfs horsey by which he ^as killed^ ISSS^^- 

The two defendants ifcre proved to have been togecberin fhe abW.'ierthe 



ch&ise when the accident -bafqiened; *but CkamberltHn^ ^^ ^^ ^Mt^ii it 
the tJefiendantS) Iras inttin^ in the chaise smoking; and it was bdonc^to 
driven by tlie other. ^ •jlh 1^ 

Erskiney for the'defendant, pot it t6 Lord ELLiSNBotovoti, n^idjf « ^u- 
Whether he was not entitled to have a verdict taiken for iCAnli- meager. 

Kioixy in favour of the othc^r defeddaht 

The ground of this afipKcation was. That *no verdiet ovgtit to 
pa$s against Chaiiabifrlaifiy the nijuiy ii^tng proceeded firoln ibe 
ignoratice or unski'lfulness of the odier deiendant, #ho was the 
|)erson driving the chaise^ and in wbdee ear^ and under whose 
mana^fement it then was, — and sot by the-ndeans of a 'person who 
was perfectly passive, and who took vibf&ct in the faiahi^peBMnt 
Diid xlirection of the liorsc. 

Lord Ek«LENBOR0UGU said, Thalif afier^o^ dilvfng Irisoi^u 
carriage, took in another f>cr9oli into it as a p ai fce og e i v slich>per- 
son couki not be sulyetled to an aetikm, fn ease of any miscon- 
duct in the driving by the proprietor of tiie ci^VKage, hs he bad 
no care nor txwcern with the carriage; but if two persons were 
jointly concerned in the carriage, as if both hod hired il to- 
gether, be thought the terc of the King's subjects required^ that 
both shoidd be an^^iirerable for Any accident arising from the 
misoondiict of eitber in the driving of the cairiage^ \irhile it was ' 
«o in their joint eare. 

The hid ttwoed ottt io be^ Tliftt the diaiie in qneMion hnd 
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1802. t,cen 1,;,.^^ by both the defendants ; and a verdict passed agunst , 

£1^ both accordingly. 
V. Garraw and Lowes for the plaintiff. 

Chambbi. Erifcine and Gibbs for the defendants. 

JLAIN 

and another. 
[ 531 ] Co ARE r. GiBLET. 

When the HPHIS was an action of debt on a bond^ conditioned for se- 

grM« of an A curing the payment of an annuity. 

the purcnaae The annuity was a joint one of the defendant's, one Danid 

TfOfnoK^on a Smith, and four other persons mentioned in the condition. 

particular day *■ 

intt) a banker's There were several pleas and issues thereon. The fourth was 

haod^ in the That the said sum of 1400/. in the condition of the written ob- 
his attorney ligation mentioned and alleged to have been paid by the plain* 
and the gran- tiff to the use of the several parties (grantors of the annuity, as 
over to the stated in the memorial) was not paid by the said plaintiff to 
grantor on the and for the use of the said six persons. 

a particular '^^^ memorial stated a bond on the 24th of December^ 1796* 

deed, and it is which recited the grant of an annuity for the sum of 1400/. which 

srauent day * ^*® ^^^^ ^^7 P^^ '^y ^^ plaintiff to one Daniel Smithy to and 
the memorial for the use of the grantors, six in number. 

S^^^^r ^^^ ^^^^ ^^ ^^^^^ ^^^ 2*^^ ^^ December. On that day, 
as made on Coarey Daniel Smithy and the witness, went to the bankers of 
the latter day. Qq^^^^ Coare got 1400/. in notes; and gave them to Daniel 
Smithy in payment of the consideration of the annuity. Smith 
then placed the money in the same bankers' hands, in the name 
of himself and Lowe {Coare^s attorney) until the deeds were ex- 
ecuted. This was in pursuance of an agreement, as the other 
parties had not executed. 
[ S32 ] An accountable receipt was taken in the joint names o( Daniel 
Smith and Lowey in the following words : — " Received, the 24th 
day of Decembevy 1 796, of Mr. Daniel Smith and Mr. John 
Lonoey one thousand four hundred pounds on account, to account 
for on demand." « 

(Signed by the bankers.) 
The defendant, who had not executed before, executed the 
bond on the following day, the 25th; and on the 26th o( Decembery 
all the deeds being then completed and executed by all the 
parties, Lotme {Coar^s attorney) went with Daniel Smith to the 
bankers where the money had been paid in, when Daniel Smith 
received the whole of the 1400/. and gave up the receipt. 

It 
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It was objected by the defendant's counsel: That this issue 1803. 

should be found for the defendant: That the annuity act re- 

quiredy in the most express terms, the name of the person by Coabe 
whom the money was paid to be set out : That the issue was, Gdilet. 
that the money was paid by Coare ; whereas he had made the 
payment on the 24th, by his draft on his banker; and the 
actual payment was not made till the 26th, when it was made, 
not by CoarCf but by lAme^ his attomqr* 

It was answered, That, on the 24>th, the plaintiff had parted 
with all dominion over his money ; and having from that time 
no controul over it, it was in fact a payment by himself on that 
day. 

Lord Ellenborough said, As to the issue of Whether there 
was a payment on the 26th to Daniel Smithy to the use of him- 
self and the other grantees, I am of opinion, that the conditional [ 23S ] 
payment, made on the 24th of December^ being then absolute, 
and that being to Daniel Smithy for his own use and that of the 
others, I think that it must be deemed a payment on that day, 
in the terms, of the issue. 

It was strongly urged by GibbSf that to make this a payment by 
the plaintiff within the annuity act, it was essential, under the 
determinations which had taken place, that he should be pre- 
sent; whereas all that took place on this Monday , was Mr. Ijcme^ 
the attorney for Coare^ indorsing, on the bankers' accountable 
receipt, an order to pay the money to Daniel Smith. 

Lord £ll£Nborou6H said, That he must look to the issue 
as it stood on the record ; and he was of the opinion he had just 
delivered; but would take a note of it, if Mr. Gibbs chose to 
move it. 

Park and Holrqyd for the plaintiff 

Erskine, Garrcm^ and Reader for the defendant: : 

Vide s Bojit Rep. 



RoBSON and another. Assignees of Blaket v. Kemp 

and another. 

A SSUMPSIT by the assignees of Blaiey, a bankrupt, for xhedecJara- 
-^^ money had and received by the defendant, subsequent to tioDsof a 
an act of bankruptcy committed by him. ^^ particular 

This money was the produce of a cargo of coals, * which had matter or deed 

which may 
comtttuteatl act of bankniptcy, if made after the deed done, are not eridenbe. 

been [ *2S4 ] 



M02. heAk ^(1 4^ iind fifldd x>v^ to the defdbdtmt «b botor, "by the 

fwrcbofleK The |)l8ifffiff 4itteknplcfl to iprote an «ct of ^bttA- 

ai^McSer, 'i^P^y w»it«fted <mi|hc ISthof Or^o*«s IWU 
^M^^eos of I^e '^ot Df falLtilcroplicJr TeHed 6a tirds^ The «Kecati<m ^ a 
Bl^key, Aiau^^ift asMgrnmcfiit, 4)7 deed^ of a >fib|), bjr the bankMipt to 
KsMP •his hem* 
and sDodier. ^ wkacBs jvwk 'coltad to giv6 evideillBe'or a Mirv«l*8atimi b^ 
tween the father and hia ^gOB Respecting the trantocdon, in o)^ 
to ^irote thfe Ivand; but it^a{^)eiired to have «dcai {>ia«e after 
<tlR ^MMutron of the ^Aeied. 

QSris vmi dfageboed tot Tlmt the Ihtudiilefit mOgbtaeiat by 
deed being an act of bankruptcy, it was making the declaratious 
^ tf re banteiupt hnnself evid^oe to ewftbllsh «ll lust <xf bimk- 
nqfftdys by proving *the deed flmudul^iit. 

hifd EktiBiMOBKnjGH "sidd, Where the deckracton of the 
iMikrtipt h part df the n$ ^eOa^ though it may thcrar the te- 
station df khe act, md th^neby toAMitnte nm a(^ ^ bunkruptcy, 
it >Ktieg be 'eVidenoe {as is the 'OOKAAdA ease of « tetikrapt going 
out of the way to avoid an arrest, in whkh hh ^dkdtiTtiliOAs, te 
tto «be view with which be '"abwaimd )iil)M^ are iMnMiriy evi- 
dence); so^ if the dedd»atiM6 Of the batiknipt licM^ t9Mn ^ 
fbre die «et^ they ^Hy 'sh^t^ ti4lli wtM imeiYtioti ^ ^^doiie; 
tmd it «»oaid be e^riAente. fi«t dedkMtioM >a»id i sCfpmfi ^ Moks 
laUng place eabsetjuetit to the eke^tion oF rtie dwed md the 
commission tof <che set, vhicti conttfciite e» att tif bamkripccy^ I 
thitik «lre tiek adifiMbie. 
[ 235 ] fb^puftve Uivt the Ms^miMit from the fiftber to the eon was 
f itanMerit, it w«tt suggested, That the nbiiiiMel cmaidenKioii &r 

the purchase of the ship, which was 3000/. was not paid, bet 
was merely a colourable isomkiemiieti ; ^nd for ihet tehson, 
fraudulent: Had tt'VMs proposed Vb^titf^ tbtttMcK wvustlietase, 
by shewing that the son had ojcecuted B security back to the &- 
ther for 2250/. part of the nominal consideration supposed to 
be paid by him to the father. 

1V> prove this, Mr. A^U^tm uttofwy^ vfm datted: ImalaMd, 
That he was attorney for both fhther and son ; and that they 
had employed him to prepare a deed from the father to the son; 

mnd to see it oceeatecl. 

^^*JJW His tewhtoonjr (em hfe Owti suggeslidb) was objecled td by the 

tttnejft *f ^wo pamesjn prep^riag^ deed from one to the othei> cannpt be examined as to 
wtetet Ol)aflme mfomied of in die ptt^a^ the^Teed, wheii Uie actioh is biottght By Uk 
aM%omrtff one againit the other, suggesuo^ fraud in the deed. 

defendants^ 
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defendants' counsel, as being a communication from his clients ^Bb&. 
to him; and "wbidi ou{^ not to be diRdmed. — ^ 

It was answered^ That he was attmnejr for Makey^ the father, anJ^^ 
whose assignees were the plaintifK; and that they had a right to Assignees of 
examine him as to it. Blakby, 

Per Lord Ellenborough. He is also attorney for the kbmp 
younger Blakey^ tehbsfe interests *ate *tb*be afiected by the evi- 'Ml iMcher. 
denoe. I do not think he is bound to disclose any matter x>f 
which he has so obtained knowledge, in the character ofnttonteyt 
by reason of the communication which took place between his 
cUent and another person, though ihat person ^also employed 
him as his attorney, pro hoc vice s but ifae'evidence of the doed 
itself stands on a different footing. An attomeyi from his situa- 
tion, is bound to prove the execution of a deed ; that is a fact \ tift ) 
no way connected with any information obtained m \A& character 
of attorney. I therefore think he may be examined as to that 
fact ; and also as to the conteilts of the deed itseli^ in case it 
has been lost. 

He was accordingly examined to that effect. 
The cargo in question was proved to have come to the de- 
fendant's possession in the character of factor, on the filst of 
October^ 1801 ; and to have been sold on the 26tlk llie mon^y 
was not received till some time afterwards. It was admitted, 
That an unequivocal act of bankruptic^ was committed on the 
26th of October. The plaintiff's counsel contended, Itliat the ' 
money being received subsequent to fliat period, th^ liacl a 
right to recover it back. It was admittiod that a sum, exceed&ig 
tlic value of the cargo^ was due to the defoiidaut. 

Lord Ellenborough said. He thought the (leTendant lie- 
came lawfully possessed of the coals on the 21st, before there 
was any act of bankruptcy committed: be was in the course of 
disposing of th^m when Bldkey became a l)anlcrupt ; and he 
had a right to proceed with the sale^ to receive the money, and 
to hold it in payment of his own balance. 

Verdict for the defendants; OXbs desiring his Lordstiip to 
reserve the two first points. 

Gibbs^ MarryaU^ and GUes for the plaihlifls. 
Erskine, Parky and Cossets for the defendants. 



SITTINGS 



1ST CASES AT NISI PRIUS, 

1802. 



SITTINGS AFTER TERM IN THE COMMON 
PLEAS AT WESTMINSTER. 



Die. 4th. Bromley v. Wallace. 

The miscon- HPHIS was an action for criminal conversation with the plain- 

oH^fid^S^ tirswife. 

of thehusband Plea of Not Guilty. 

^alTa^r^ The plaintiff and defendant were both surgeons in the navy. 

fence for the The plaintiff proved his marriage, and the seduction of his wife; 

Se wifelin an ^^ ^^^^^ rested his case. 

action for Lens^ Seijt. for the defendant, stated his defence to be, That 

cnm. con. ^^ plaintiff had so conducted himself towards his wife, that he 
was not entitled to any damages, or perhaps to be nonsuited : 
That the action was founded on the injury which the plaintiflF sus- 
tained from the loss of the society and comfort of his wife: That 
here the plaintiff had sustained no such loss, as he had shewn 
the greatest indifference and want of affection to her : That, in 
proof of this, he should shew, that while she lay dangerously ill 
at Yarmouth for five weeks, and the ship to which he belonged 
lay in Yarmouth Roads^ he landed almost daily from the ship, 
and was at the door where his wife was then confined, without 
visiting her, or shewing any manner of concern, anxiety, or re- 
gard for her : That during the same time he contracted the ve- 
nereal distemper; and lastly. That during his wife's illness, he 
[ 2S8 ] l^ftd misconducted himself with the maid-servant of his family. 
Of these facts he gave some evidence ; but not to the extent 
stated in his opening. 

Lord Alv^lev, in summing up to the jury, said. That what 
the defendant's counsel had stated, went to the damages only : 
That he. was aware, the late Lord Ken yon had laid down a 
different doctrine; and had held that such evidence went to 
the ground of the action itself: he thought differently. He was 
of opinion, that the infidelity or misconduct of the husbahd 
could never be set up as a legal defence to the adultery of the 
wife : that alone which struck him as furnishing any defence was, 
where the husband was accessary to his own dishonour ; he could 
not then complain of an injury which he had brought on him- 
selfy and had consented to ; biit that the wife had been injured 

by 
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by the husband's misconduct, could not warrant her in injur- 
ing him in that way, which was the keenest of all injuries. 
He therefore directed the jury to consider the evidence as 
going in mitigation of the damages only, and not as furnish- 
ing an answer to the action, or as entitling the defendant to a 
verdict. 

Verdict 200/. damages. 

Shepha-d^ Seijt. and Marryatt for the plaintiff. 

Lens^ Serjt. and ■ for the defendant. 

Vide Wyndham v. ux. Wyeombti ante vol. iv.-— and the case of StnOt v. the 
Marquis of Blandfordf there cited. 



1802. 



Bromlsy 
Waixaci 



SITTINGS AFTER TERM AT GUILDHALL, IN [ 239 ] 

THE COMMON PLEAS. 



Manners q* t. v. Postan. 

npHIS was an action of debt, on the statute of 12th Ann^ for When an in- 
-^ the penalties under that statute, for taking usurious in** 



terest. 

Plea of the General Issue. 

In all the counts, the usury was laid, <^ That the defendant 
took and accepted from one Richard Lonoe the sum of Bl. for 
forbearing and giving day of piiyment for 50/. lent by the de- 
fendant to the said Richard Lofmey from the 15th ot April to the 
5th of August^ which exceeded,'' &c. 

The case in evidence was, That the plaintiff being indebted 
to one Dance in 1112. gave his warrant of attorney for it; and 
Ixmcy as a collateral security, gave his note for that sum, pay- 
able to Dance ; that Dance indorsed this bill to the defendant ; 
so that there was no debt due from Lonoe to the plaintifi^ but by 
reason of the note so indorsed to the defendant, on which Jjcfw^% 
name appeared as the maker. 

This note became due on the 15th of 4p^''* On the ISth, 
Ijonoe came to the defendant's son, who was his attorney, to ask 
time for payment It was agreed, that 61/. should be then paid; 
and a warrant of attorney given for the remainder, heme paid 
down a sum of money on the table, as for the sum of 61/.; 
executed the warrant of attorney, payable in three months, for 

the 



strument, ex- 
ecuted in the 
presence of a 
tubscribing 
witness, is of- 
fered in evi- 
dence, whe- 
ther in chief 
in the cause 
against the de- 
fendant, or 
collaterally, it 
must be prov- 
ed by the sub- 
scribing wit- 
ness; nor shall 
the admission 
of the execu- 
tion of it, by 
the partv who 
executea it, 
be received. 
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the jagm^niqg SQL; and went away. After he was g/me^ it was 
discovered tbi|t he had made a mistake of 5L The defeoclant'i 
Bftotn^y. %ent hia clerk to LaoDe, with the monex paid» and imi- 
Qthor yramxant ofr attomeyt with orders to retucn the monqr to 
LojBoef ip' case he was unwilling to have the matter settled) bj 
giving another warrant of attorney, rectifying the mistake. 
When the clerk came to LawCf he stated to him the mistake. 
L(nx:€ at first hesit^t^ ; hut afterwards agreed to allow it; and 
that a new warrant of attorney was to be eicccuted for 55/; in 
place of that for 50/. 

LomA was tha witneanby vvhonv the pl^inti^s case waa^provaod; 
and he stated, That the 5/. was an act o£ extortion done ta oovier 
the usury, and a pretext to get the 5L To prove that part of 
the case, the warrant of attorney for 551. was put into his lumd; 
apd he ff^ asked). If> he. bad exepu^^ '^ I^ ^'^ witopspQd.by 
GaUj the clerk to Po^u^ 

It was objected: That this evidence was inadmissible: That 
no written instrument should' be given in evidence without call- 
ing the subscribing witness ; or where there was an admission 
by the party himself, against whom it was prodticed, that it was 
I|i«i d^ad# 

Itwas^aiis^if^eredi Xiiat ^-haknrer n)igbt be the mte-n^en the 
action was against the party himself who executed the iQSltm* 
ment, it did not hold when the instrumeqt was QQ^tJi^founda- 
tUwi ofx the action itself; but tp^e given qollateraUy iff, evidence. 
Itiv^m Htatad*. that it«had baen ^ rulod.at JVifi i&titf, 

lA^nl Ai^^^4^iucy; saidi That, he tboii^ght h^ co)i|d not adoait 
ths Mfanwtf q£ asttPrnej^ toibe u«^' io eyidenoe^. ualesii* th^ soh- 
scribing witness was callcti: 'Fhnt tba r^ile wa/i fomd^d on ti|^ 
prim^, tbait' thcr^; should be an ipveii|jg9(4oil ttofg^ tbfi 9ib- 
sprjbing wati>a9s>ofi whstrt^ok plac^ a^. the time of theexecatiop 
of. the instrument: T-hat the rule was noli in h)aapiiiiQ9» to^^ 
(^i^ned' to. Qoaes, wlieQ the iosirun»eint in question vvas d|^ 
^oujid of I the action; but' alsowhen iliwi^- usad^ in evident 
ooUater^yv 

The subscribing witness was caUed* He pi^^vwi- 1^. fiibcl# 
^ve stl^edi. in qpntradiotipn to the evideiK^ ^van^Qi^v^aPC^ 

Wihen tha-plaintiff clo^^ his cap^e^. the QouQsel i^ the dt- 

stadng^it^^ &ndant ot^ted : That the plabtiff should be caUad:13iatx^ 

committed in baHiig an action for u^ury, the contmot sbotnU hst 9fOOaKwtlfit 
alpanfrom^* 

touBCis-viipported'by sfatewine that B. was indebted to ^; ss the maker of'a note^ of %liich vi. 
was the indorsse; an(iQ|Li|8,£eGqffjngd%»,^that A. |»jiP^,firtw tiaifiw *e fMOim 4 ^ 

slated: 



tai^L] 



A count in 
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staled: X^at in every comit of the decleratjoiif the liati^totiqiQi 1808; 

was-kud as money lent by PosiOH the defeodaDt, to. Jljome-: Thai 

there was no loan of money from,- JP-t?jstoi,- Lowe h^ onlj^ he^ M«OTiaifi4 
come a security for Manner^9.dfi)i tPvthe defeodanti. by uawNSb Boobub 
o( the indorsement of Manner^s note*. This thereCbce was DOfe 
the contract stated in the d^laRatioiu 

It was answered by the plaiotiff's GOuq9el9 That by givibg 
the note for 111/. IxAoe bficame at debtor to Postan: That when, 
in Aprils it became payable, if tb& ceremony had been, gone 
through, of Laao^s paying the money to Postan^ and Postan 
bad tlicn handed back 50/. or 55f. to Lotmej then it would clearly 
be a loan : That this transactipj) was no mgre than that, as the 
defendant had suffered it to remain in his hands, and so was a [ 242 ] 
loan: Tbdt M in an aptioi]^ fern^poey lept»t thift QQtft qomU b% 
given in. evidi^npe, i|^.wA9 tp. bo cQ^wd^roi ^ lOPQ^ lapt^ and 
comesponded witji th^ qpMpU 

Lord Alvanley said, He would reserve thilt.poiptii 

Veudict fqr; tbo. pl(HP^if, subjected tp ih» Cppri;. 

MfmhaUi S^rjt. apd Wigley fqr the pWntiflt, 

Sh^pkerd,^ Beft^ Seij^. m^ JSspinoHfi fpT tibe do&pdapt, 

Thif Utter point was afterwardp made, on a motion for a noi>8iut in the 
Comxppn pleas ; hut the Court held, that the evidencje supported^ th^ count. 
Vide 3 ^dj. and Pull. 343. 



'0 I. ■■■'^i^n»w>7-«- 



THIS was an action of assumpsiL to recover severAl iV/^ml of Howfarawit- 
j , ^ ness may be 

demand* examined as 

To priQve part of the dqmaodf a woomn was called il9 9 witness, ^^i^^^^^h' 
I^ wj^^ggestpd, tbftt^eliyedin.astate of cpQ^ubip^with grace'or dc-**^ 
theplaintiC grade him. 

Be^9, Serjt was ^roc^iqg to esfavinf as tp. that point* wheR 
Lord Alvanley interposed, and said» That jas evidf a(sp to the 
eiftc^proposed to be gone into had been plg^tad to.ia another 
Qquct, he.wQiald hare it upderalQQdt.^^^ [ 243 ] 

inv^ltigf^igp, tp go*, Ij? thought.qiifiSi^Qns a*^ g^neral^conduct 
ilHght be f^iM^i bjut not mch a^ WPnt.iimnediately to degrade the 
llitiMss^: k^ iviould th^ffefore aUpw it to be adiedi, wbetb^ she was 
married, as she might be married to the plainti£ Qnt.hajriog.said 
tlMMba. W9ii ufiijt^ kl», ^WsM i¥tf .aUow it to b« 9skei$ Whether she 

slept 
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1802. slept with him ? His Lordship then added, I do not go se fiur 
as others may : I will not say that a witness shall not be asked 
to what may tend to disparage him : that would prevent an in- 
Macsrids. vestigation into the character of the witness, which it may be 
often of importance to ascertain. I think those questions only 
should not be asked which have a direct and immediate effect 
to disgrace or disparage the witness. 

Cockellj Serjt. and Lcvwes for the plaintiff. 
Best^ Serjt. for the defendant. 



Leeds v. Wright. 

• 

Where goods npHIS was an action of trover, brought by the plaintiffi, who 
dcrwi h^^ ^^^^ manufacturers at Manchester^ to recover the value of a 

agent, who quantity of goods, which had come to their hands under the fol* 
Sdirr lowing cirounstances :- 

of them as ne In the month of Augusi 1802, one Moisseron purchased at 
SsprinoD^s ^^^^^^^^^9 ^ agent for the house of Lcgrand and Company, of 
benefit, if they Paris, the goods in question; but he was at liberty to send 
poSaesdon** them anywhere to the Continent he thought best for their inter- 
though not to est. * The goods were directed at the time of the purchase to be 
^» principals, forwarded to the defendant, who was a packer, employed by Mois- 
be stopped in seron, in London^ to be packed for exportation. The goods were 
tranutu. g^nt accordingly ; and delivered to the defendant on the 3d of 

*• ■* September. Immediately on their arrival, Moisseron went to the 

warehouse of the defendant Wright : he examined the goods ; 
some he took, and re-packed the rest, for the purpose of ex- 
porting them. 

On the 7th of Septembery news came to Manchester that the 
house of Legrand and Co. had stopped payment Part of the 
goods then remained in fVrighfs warehouse. The plaintiff im- 
mediately demanded these goods ; and having tendered to the 
defendant the charges which had accrued on them, and which 
were refused, brought the present action. 

The plaintiff's counsel grounded their right to recover, on the 
right to stop the goods in transitu ; contending. That the sale 
was to Legrand and Co.; and that, until their getting into their 
possession, they were in transitu ; and a right remained in the 
owners (the plaintiffi) to stop them. EUis v. Hunt, 3 Term 
Rep. 467, was cited. 

For the defendant it was insisted, That their light to 0tc^ in 

S transitu 
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transitu was divested by the delivery to Wright the defendant, 1802. 
and by the acts of ownership exercised on them by Maisseran. 

Lord Alvanley. The plaintiffii had no right to stop these ^^ 
goods. The sale was here to Maisseran / the contract was with Wright. 
him, and the delivery to his order. He was the agent for the 
house of Legrand and Co. ; but he had a discretionary power to [ £45 ] 
send them where he pleased. The right to stop in transitu^ 
ceases the moment they come into the possession of the buyer, 
and he exercises any act of ownership on them. It is here in 
proof, that Maisseran unpacked them; and having taken some 
away, repacked the rest. If that is not exercising the right of 
an owner, I do not know what is. Can it be said. That he 
might not have sold them in London the moment they arrived? 
and would not the sale of them have been good? 

The plaintiff must be nonsuited. 

Cackettf Seijt and Hciroyd for the plaintiffs. 

Bestf Seijt, for the defendant 
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FIRST SITTINGS IN TERM AT GUILDHALL. 

February Sd. RoBERTSON V. FrENCH. 

In an action npHIS was an action of assumpsit upon a policy of insurance 
insui^ce on ®° goods on board the ship Chesterfield, on a voyage from 

goods, the 8u. the Cape of Good Hope to the Brasils. 

5^2to^^ ^^^ ^y confiscation, 
had a share in Plea of General Issue. 

theadvemure To prove the several circumstances of the interest, loss, &c. 

is a ^xxi wit- the plaintiff called the supercargo as a witness. He was asked, 

Sie^eJSb^ on his voire dire. Whether he was not interested in the voyage 

were lost be- in question ? He answered, That he was to have had one-third 

toS ^^"^"^ of the net profits of the voyage, in case it had been performed; 

but that he had no other interest whatever. 

[ 247 ] Gihbs, for the defendant, then objected: That this was an 

interest which rendered him incompetent, the policy being on 

goods, from the sale of which the profits were to arise. 

It was answered. That the vessel having been lost before the 
goods had been sold, and he being only interested in the profits 
after the sale, there could be no profits where there was no sale; 
and, of course, he could have no interest in the question. 

8 Lord 
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Lord Ellenborougu said, He was of opinion that the wit- 1805* 
nes^was competent. The action was to recover the price of the 
goods which had been on board. The recovery from the under- ^^ 

writers, of the price of the goods which were lost, and from French. 
whence no profit could therefore ever arise, was no matter of in- 
terest in the witness. The policy covered no part of the profits; 
it was on the invoice price of the goods only which belonged to 
the plaintiff, who had shipped tliem, and to which the witness 
had no manner of claim. 

The plaintiff recovered. 

Erskine^ Garrorjo^ and Park for the plaintiff. 

Gibbs and Giles for the defendant. 



SITTINGDAY AFTER TERM AT WESTMINSTER. [ 248 ] 



MULLETT V. HULTON. ^Feh.l4th. 

^r^HIS was an action on the case, for a libel. Wherealibel- 

A Plea of the General Issue Not Guilty. loua letter re- 

The declaration stated, That the plaintiff, being a person of pJ^,ascon^ 
good fame, &c. and being about to take a house of one Salter^ taxning the 
— ^the defendant, in order to prevent him, and to injure and de- ^ttereUn- 
fame him, addressed a certain letter to Salter ; and therein said puted to the 
of the defendant, " Mr. Hulion (the defendant) cannot for a §££?^ 
moment suppose that Mr. Salter is acquainted with the news- may give the 
paper particulars, relative to the party alluded to (meaning the ***^^2^ ^ 
plaintiff Mtdlett) otherwise it b not probable Mr. Salter would mitigation of 
introduce an acknowledged felon, debauchee, and seducer into j^"'^^ "°" 
the neighbourhood of Angel Raw" ral Issue. 

The plaintiff proved the letter, in which the slander was writ- 
ten, to be the hand- writing of the defendant ; and there rested 
his case. 

Erskincy for the defendant, contended, That he was at liberty 
to go into evidence, that the plaintiff had been in fact a seducer, 
not as an answer to the action ; but in mitigation of the damages. 
He admitted, that not having pleaded the truth of the words, he 
could not prevent a verdict from passing against the defendant ; 
but that he having referred to newsp^>er authority for the words 
used in the letter, and not having given them as his own, or from [ 949 ] 

Q 2 « bis 
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MULLBTT 

v. 
HULTON* 



his own knowledge, that he should be at liberty to give the fact 
in evidence as coming from another source^ to which he referred 
in his letter ; and as the slander did not proceed from him, it 
would go in mitigation of damages. 

Lord Ellenborough said, That as the pleading stood on 
the record, the evidence oiTered, was inadmissible as an answer 
to the action. The libel was proved; and there was no justifi- 
cation that entitled the defendant to a verdict ; but he added, 
tliat as the words referred to a newspaper, and were so written, 
as a quotation from a newspaper, if the newspaper could be pro- 
duced, he would admit it as evidence, as having caused the de- 
fendant to adopt what he had written in the letter, he having so 
referred to it. 

It was not produced ; and the plaintiff recovered. 

Garram and Comyn for the plaintiff. 

Erskine and Lawes for the defendant* 



Feb. 15th. 

A bill of par- 
cels, on which 
was written, 
" Settled by 
one bill at 
three and ano- 
ther at nine 
months,'' is- 
not admissible 
in evidence, 
tinless it is 
•tamped. 

[ '*fi50 ] 



Smith v. Kelby. 

A SSUMPSIT for goods sold and delivered. 
-^^ Plea of non-assumpsit. 

The defence was. That when the goods were sold, it had been 
agreed between the parties, that the plaintiff was to take the pro- 
missory notes of the defendant, payable at different dates ; and 
that the action was commenced before the time expired, for 
which he was to have credit under the notes. 

* To prove this, the defendant produced the bill of parcels of 
the goods sold by the plaintiff, and delivered by him. At the 
bottom of this bill was written, ^^ Settled by two bills,^-one at 
three months, and one at nine months." This was not stamped. 

Garraw^ for the plaintiff, objected : That the paper offered 
could not be admitted : That, in fact, it must be taken to be 
either a receipt, purporting that the goods were paid for by the 
bills mentioned, and which should therefore have a stamp for 
receipts; or be taken as an agreement, as to the mode of pay- 
ment at a future time, which equally required a stamp. 

Lord EiXEMBOROUGH said, That the paper produced did re- 
quire a stamp. He considered it as settling the mode of pay- 
ment between the parties by two bills; which, when paid, 
would be a discharge of the debt. As it therefore was not the 
common case of j;oods solctiiind delivered, and for which, on de- 
livery. 
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livery, or according to the settled usage or agreed mode of ere- 1803. 
dit, payment was to be made, but which were to be paid for in ^ 
a particular way, founded on an agreement between the parties ; ^, 

and as the paper produced was therefore offered in evidence of Kelby. 
an agreement to that effect, it came within the words of the 
statute, and required a stamp. 

Verdict for the plaintiff. 

Garrow and Wingjleld for the plaintiff. 

Erskine and Lawes for the defendant. 



SITTING-DAY AFTER TERM, IN THE COURT OF [ 251 ] 
KING'S BENCH, AT GUILDHALL, 

MeRTENS v. AdCOCK. Feb.26\h. 

THIS was an action on the case. The action was brought to In »" action 
recover damages, for not taking away goods sold by public ^j. ^^ taking 
sale, and for the difference in price, being a loss on the resale. away goods 

The declaration set out the conditions of sale, and averred the ^J^^q and*^ 
sale of the goods specified. One averment in the declaration, in for a loss on 
setting out the conditions of sale, was, " That the purchaser '^^•'^^^^ 
should make a deposit of — L (not setting out oh the record any recover on the 

sum whatever:) and that if any purchaser should omit to take count for 

flroodsDarErain* 
away the goods within the time limited by the conditions of sal^ ^ aod add ; ' 

it should be lawful to resell them by public sale, or private con- and it is no 
„ o objection to 

tract, &c. his right to re- 

The plaintiff proved the purchase of the goods, and the condi- cover on that 
tionsof sale ; but it appeared that ten per cetU. was to be made as ^^^ {^ 
a deposit. goods then to 

GffWs objected to the variance ; and that the plaintiff could not ^^{^a*w^ 
recover. diet. 

It was answered by the plaintiff's counsel, who seemed to ad- 
mit the objection to be valid, that putting that out of the question, 
there was a count in tlie declaration for goods bargained and 
sold, on which the plaintiff would be entitled to recover : That [ 252 ] 
the defendant had become the purchaser; and they were property 
knocked down to him, though never delivered, by reason of his 
own de&ult : That he was therefore liable for the price of the 
goods, as bargained and sold. 

Gibbs contended. That he could not be liable : That it appear- 

edy 
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[ 253 ] 
Fi^. 26th. 

A bondi con- 
dittoning for 
theprodac- 
don of a box» 
containinjgthe 
subscriptioDs 
of a friendly 
society, need 
not be stamp- 
ed. 



cd, in this case, the goods had been resold ; and the action wa» 
brought for the loss on the resale. In the case of goods bar- 
gained and sold, the defendant must be in a situation to deliver 
them, the contract being on an existing sale and a non-deliveij ; 
but here the plaintiff, in case he recovered on the count for goods 
bargained and sold, would not have the goods to deliver. 

Lord Ellenborough said, That that could not prevent the 
plaintiff from recovering; for if he had recovered on the count 
for goods bargained and sold, the defendant might maintain an 
action of trover for them. As soon as the lot was knocked down 
to him, he became the buyer: they were goods bargained and 
sold, &C. 

Verdict for the plaintiff on all the counts, except the first. 

Erskinej Garravo^ and Giles for the plaindff. 

Gibbs and JVigley for the defendant. 



Carter v. Bokp. 

npHIS was an action of debt on bond. 

-^ The defendant was a publican at Woodbridge^ in Suffblk, 
at whose house a benefit club used to meet The box^ contain- 
ing the subscriptions, was entrusted to his care ; and the bond, 
on which the action was brought, was conditioned for the safe 
keeping and producing on the club-night, in good order and om- 
dition, without fraud or deceit, the box, containing the amount 
of the subscriptions of the benefit society, so held at the defend- 
ant's house. 

The declaration then assigned a breach ; that the defendant 
did not deliver the box of the society in good order and condi- 
tion, but on the contrary, delivered it with two of the locks 
broken, and S2l. 105. which had been contained in it, taken out. 

The bond, when produced, was not stamped. 

This was objected to ; but it was answered. That under the 
statute of 33 Geo. III. c. 54, the Friendly Sode^ Act, it need 
not be stamped. 

Garrao) contended. That this bond was not within the mean- 
ing of the act, which he produced. 

Lord Ellenborough, referring to the act, said, under the 
words of the act, which he read, he was of opinion, that this was 
a bond within the act.— Ff(2^ sect. 4. 

In the course of the cause, Er$kine offisred in evidence a paper, 

in 
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in the following words, and signed by the defendant :— " Where- 1803. 

as the box belonging to *the Society, of Woodbridge, held 

at my house, has been robbed of the sum of eighty-two pounds 

ten shillings, and for which I have given security ; and now I do Bond. 

hereby promise to pay the said club the said sum of eighty-two [ *254? ] 

pounds ten shillings by ten pound a month, until the whole is 

discharged.'' He then proved that the defendant had paid 10/. 

in part. 

GarratD objected : That this being an unstamped piece of pa- 
per, containing a promise to pay, and was a promissory note ; 
and as, on the face of it, it purported to be so, it should have a 
proper stamp. 

Erskine contended, on the other side. That to make a stamp 
necessary, it must be established, that the paper offered in evi- 
dence was one on which the plaintiff proposed to recover, either 
as a promissory note, or as an agreement ; or to us^ the paper 
as evidence of an agreement, which the statute required to be 
stamped ; but the action here ivas on the bond. The paper of- 
fered in evidetice was hot to charge the party with a debt arising 
under the paper in any respect ; in which case a stamp might be 
necessary, either as note or agreement, or as evidence as agree- 
ment Here the defendant was sued on the bond, an instrument 
under seal ; so that any agreement to pay the money was merged 
in the bond, and the plailitiff must recover on it, and could 'not 
on the simple contract. The paper produced, admitted that the 
box had been robbed, valeat quantum valerepotuit : it stated, that 
he was liable to pay the money taken ; he offered it as evidence to 
that effect, and no more. 

Lord Ellenborouoh said, he thought the paper was admis* [ 255 ] 
sible in evidence ; the beginning of it reciting that the chest had 
been robbed, shewed that it never was intended to be^ nor could 
be taken as a promissory note ; no stamp therefore appropriated 
to that instrument was necessary. It was not produced to charge 
the defendant, nor as a mode of proof to that effect,- and did not 
therefore require any stamp, as not being able to operate for either 
of these purposes. 

Verdict for the plaintiff. 

Erskine and Dampier for the plaintiff. 

Ganvw and Abbot for the defendant 



Stoytxs 
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[ 256 ] 



Stottes V. Pearson. 

npHIS was an action of debt on bond. 
Plea of turn eU factum. 

The defence intended to be relied on was, the bond bad been 
delivered merely as an esa-oWf and not as a deed. 

The counsel &r the plaintiff relied, that this was a matter 
which, if true^ ought to have been pleaded ; and which could not 
be given in evidence under the general issue of nan ai factum. 

The defendant's counsel insisted. That if the fact was that the 
instrument declared upon was delivered as an t$crow^ it was not 
the deed of the defendant, and so was good evidence, mider die 
issue ^ that it was not the deed of the defendant," aa ha had 
pleaded ; and these authorities were cited, Comyrfi Digest, title, 
Faiti 6 Mod. 217 ; and Sir Thomas Baym. 

Lord Ellenborough said. That when the objecticm waa fint 
made^ it had raised a doubt in his mind, but that it^appeared to 
him, on consideration, that as delivery was necessary to giveuef* 
feet to a deed where an instrument, under seal, was delivered 9Sk, 
an escraa>i the delivery was conditional only, and not absolule.. 
The delivery as an escrcfw^ seemed to be a q>ecial nan eUfaetum^ 
and so might be given in evidence, under the issue oja the recoid. 
He would therefore admit the evidence, and take si note of the 
objection, if the plaintiff was inclined to move it. 

Park and Marryatt for the plaintiff. 

Garram for the defendant 



March 2d. 

Where a letter 
has been writ- 
ten by the 
plaintiff to a 
witness, and 
the witness 
has hada jii^ 
pana duces ie* 
ruiyfy but has 
previously de- 
livered the 
letter to the 
plaintiff^ who 
refuses to pro- 
duce it, parol 
evidence of its 
contents is ad- 
missible. 

[ '^S? ] 



Leeds v. Cook et Ux. 

'T^HIS was an action on the case, for breach of promise of 
"■^ marriage. 

Plea of the general issue. 

The plaintiff proved the promise to marry him, made by the 
defendant's wife before her marriage ; and that settlements had 
been drawn and executed preparatory to it. He then proved* 
that she had eloped with and married the defendant ; and there 
rested his case. 

The defendant and his wife gave in evidence^ in mitigation of 
damages, that the plaiotiff had ^conducted himsdf with great im« 
propriety, misconduct, and indifference, while he paid bb ad- 
dresses to her, so that he had received no injuryt as to Ins fisel- 
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iiigs, from her having married : as, in fact, he entertained no se- ] 803. 
rious affection for her. _— 

Among other matters, That the morning after ^he had eloped Lbeds 
with the defendant, her present husband, he had written a letter Cook et Ux« 
to another young wowan of the name of Turpin^ to whom he had 
made proposals of marriage. 

Miss T\drpin had been subpoenaed with & duces tecum of the letter. 

She was called, and asked for that letter. She said. That after 
the action brought, she had given it to the plaintiff, who said 
he would send it up to his attorney. 

The letter wa^ called for from the attorney, and not being pro-' 
duced, the defendant's counsel pressed to give parol evidence 
of its iDonlents. 

It was objiected to, there not being any notice to produce it 
To which it was answered, that it could not be known that it was 
in the plaintiff's possession, as he had clandestinely procured it 
since the action brought. 

Lord Ellenbobough said, he would admit evidence of its 
contents : That it belonged to the witness called, and was sub- 
tracted in fraud of the subpcsna : That as therefore the plaintiff 
secreted it, and had refiised to produce it, — in odhtm spdUatcris^ 
parol evidence of its contents should be admitted. 

In the course of the cause, the defendant gave in evidence [ 858 ] 
many expressions used by the plaintiff at diflferent times; in' 
whidi, speaking of the drfendan^s wife^ he gave great proof of 
want of feelings m well as of gross manners andsentiments. 

In summing up to the jury, Lord Ellenborouoh said. That 
notwithstanding what had passed, and the promise of marriage 
proved, if the plaintiff had conducted himsdf in a brutal or vio- 
lent manner, and threatened to use her ill, a woman, under such 
circumstances, had a right to say she wonid not commit her hap- 
piness to such keeping ; and she might set up such defence, and 
it would be legal : but though no such evidence appearedf which 
went to the ground of action, if the plaintiff appeared to be of 
gross manners and destitute of feeling ; as he complained by this 
action of an injury in the loss of the society of a woman which 
he appeared never to have valued, and the pleauress of which so- 
ciety he seemed littie calculated to taste^ the jury should take it 
into their consideration in the verdict they were to pronounce. 

The jury fbmid a verdict of U. damages. 

ErMne^ GMs^ wad WigUy, for the phunti£ 

Cntfrrw? aodXoMi for the deftodiiil* 

IflftAXL 
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Israel t^. Clark and Clinch. 

Thou^ there HpHIS was an action on the case, against the defendants, as 
areno more X proprietors of the Gospori coach, to recover damages for an 
sengere on a injury received by the plaintiff, arising from the overturning of 
STwdh^A* the defendants' coach, in cons^uence of the axle-tree having 
•tatute: for an broken. 

acdd^ aria- Qne count in the declaration assigned the injury to have arisen 
wuit of ^^<^^ die overloading of the coach. 

strength in Mr. Erskine stated it to have been laid down by Lord Ken- 

ovmers shall ^oVy That if the owners of the coach take up more passengers 
beliabfe. than arc allowed by act of parliament, that that should be 

deemed such an overloading, that in case of an injury being laid 
in the declaration to have arisen from overloading, the excess 
above the number should be deemed conclusive evidence of the 
accident having arisen from that cause. 
Lord Ellenborough assented. 

The defendants' counsel directed their cross-examination to 
proves That no more passengers were on the roof at the time, 
than were allowed by act of parliament. 

Lord Ellenborough said. That it was by no means to be 
taken as a rule, because Mr. Gamonh act allowed a certain num- 
ber to ride on the roof; that the coach-owners were therefore 
entided, at all events, to carry that number ; if they carried more, 
they were liable to its penalties ; but it had nothing to do with 
this question. They might not be entitled to carry so many : it 
[ 260 ] depended upon the strength of the carriage. They were bound 
by law to provide a sufficient carriage for the safe conveyance of 
the public who had occasion to travel by them. At all events, 
I he would expect a clear landworthiness in the carriage itself to 
be established. 

Verdict for the plaintiff. 

Erskine and Murryat foi^ the plaintiff. 

Gamm and Espinasse for the defendant. 



• - • ^ » 
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Massiter V. Cooper, 

ri^HE declaration stated, That in consideration that the plain- Though a 
-'^ tiff had hired a certain chaise and horses of the defendant, ^not be 
to carry the plaintiff from a certain house, called The Gloucester compelled to 
Cqffee'Housef to HouiisUm; the defendant undertook to carry if he does hire 
him : then averred a breach, that he had not done so. it,andthepa»- 

The plaintiff proved, That having been disappointed of a seat J^g^^ -^ \^ 
in the mail-coach, he sent for a chaise to the defendant, who was theposunaster 
a person keeping chaises for hire: Tha't it came; and his lug- jf ]^^^^^^ 
gage was tied on, and he got into it* tendered. 

The chaise was taken to go from the Gloucester Cqffee-'House 
in PiccadiUyj to Hounslow. When he was sitting in the chaise, 
the post-boy came up, and demanded 185. The plaintiff said it 
was an exorbitant charge : that he would pay him when he got 
to Hounskm, as he could then enquire what was the reasonable 
fare. 

The post-boy said. If he did not, he should not go in tibie 
chaise; but he would take 16a. 

The plaintiff gave the same answer as before, and the driver [ 261 ] 
went for his master ; who came, and held the same language as 
the post-boy. The plaintiff afterwards tendered the 165. which 
the defendant refused to take; and drove off the chaise into the 
defendant's yard ; and the plaintiff was obliged to hire another 
chaise. 

Erskine for the defendant. There is no particular rate at which 
persons are bound to let out their chaises and horses. If a man 
deals with me for my chaise, he cannot take me out of the usual 
course of my business. If a man hires a chaise, he must take it at 
the hire the owner imposes, unless there is a special contrast, or the 
owner has an established mode of dealing : if it had not been his 
usual course of dealing to demand the payment before the chaise 
went out, he had no right to stop it sAer the hiring it, and the 
plaintiff had got into it; but if it was his usual course, he had a 
right to say that no person should have it on any other terms. 

Lord Ellenborouoh, in summing up to the jury, «ai^ In 
ordinary cases. If a person is permitted to go into a chaise, and 
to put on his luggage^ it is too late for the person who hires out 
the chane to <A:gect to its going on the journey. The owner 
Jiiight make Us own rq;i|]atioii : he might say he would not let 

strangers 
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180S. strangers have his chaise, nor go at night, unless the money was 

paid before-hand ; and if it is the usual mode of his dealing, he 

^^'^^^ had a right to insist on it : but even if that was the course of his 
CooFER. dealing, if the person was in the chaise, and tendered the money, 
the owner of the chaise was bound to proceed on the journey : 
C 262 ] there was an inception of the contract, and he was bound to com- 
plete it If therefore the jury find the tender, the plaintiff was 
entitled to recover. 

Verdict for the plaintiff. 

Gibbs and Lawes for the plaintiff. 

Erskine for the defendant. 



Thomas et alL v. Day. 

A yfran^e- npHE declaration stated, That in consideration that the plaift- 
Ibr goods lost tiff had sent and delivered six packs of linen, to be housed, 

or iiyuml, lodged, and warehoused in a certain warehouse of the defendant : 
the crane is That the defendant undertook safely and securely to take case 
i^liedtoraiae o^ lodg^ and warehouse them: then assigned a breach, that 
^yj^^l,^^ he did not safely and securely lodge, house, and warehouse them : 
and it is no That two packs of linen were damaged and spoiled, by being 
d^wreb- ^^ ^ ^® ^P^*^ street, after falling on the pavement, and thereby 
jonsd by M- wetted and spoiled. 

t%et^)mth "^^ plaintiffi were shipping-brokers; the defendant was a 
bmking of warehouseman. 

^*^*^» *°? . It was proved by the plaintiffs. That, on the 2d of July^ they 
bron^t the had sent the six packs of linen in question to the defimdant's 
goods having warehouse : That the person sent saw the defendant's clerk, who 
ofier of slings, K^^^ ^^^ ^^ tackle which he applied to the packages; and re- 
fer further moved five into the warehouse; and the sixth was left in the 
^* crane when he went away, the defendant's servant having paid 

the carriage. 
Another witness then proved, That in a short time after, go- 
[ 26S ] ^8 ^f b^ found one of the packs in the street. It was drenched 
in water ; and seventy-nine pieces of linen spoiled. 

The defendant deniecl that he was liable to make good the da- 
mages, on the ground that the accident had hi^pened from the 
cords of the packs breaking, his servant having ofiered to give 
slings to the carman to make them more secure; which had been 

refiised : 



%' 
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YBflisecl: That it was the duty of the person sending the goods, 1803. 
to see that they were well corded and secured, so that if any ac- " 

• T*H01CAS 

cident happened from their breaking, the warehouseman was not ^ ^/^^ 
liable. v. 

These facts he proposed to prove ; and that, in addition to it, 
warehousemen did not consider themselves as liable by usage, 
under the circumstances above stated. 

Lord EixEN BOROUGH said, The whole question turned upoa 
the single point of, When the warehouseman's liability com- 
menced, and the agency of the carman ended ? for until the 
goods were deh'vered to the warehouseman, the carman was to 
be considered as the agent of the person sending them ; butwhen 
the warehouseman took them into his own hands, the moment 
the warehouseman applied his tackle to them, from that moment 
the carman's liability commenced. It has been urged, said his 
Lordship, That the defendant's servants offered him the use of 
slings. These are provided by tlie defendant ; and he is bound 
to see that they are of sufficient strength, and fit for the purpoie; 
and he should not apply his tackle, unless that could be per« 
formed which he was bound to. If the slings were necessary, the 
refusal of the carman, on his declining the use of them, will not ' [ 254 ^ 
exempt the warehouseman: he ought to have insisted on the 
carman's using them ; and if he reiiised, he should have repudi- 
ated those goods, and refused to accept them. 

It appears here that the damaged pack of linen was in the 
crane, and lifted from the cart : it was then in his possession ; 
and being so, I think, in point of law, he is liable for the loss. 

Verdict for the plaintiff. 

GarfoWf Parky and Ccnsiey for the plaintiff! 

Erskine and Gibbs for the defendant. 



WiTHAM V. Lee. March Sd. 

A SSUMPSIT to recover the amount of two promissory Where a note, 
^^ • notes given by the defendant, payable to the plaintiff for the ^^^7S^* ^^ 
sum of 70/. and S4/. giten for what 

The circumstances were these :-*-Tbe defendant had given to " J^*^. ^'^ 

givtn up in conskieration of another note given ata distant day, the illegality of the conikitr- 
ation of the former note cannot be set up in anactk>non the latter. 

the 
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180S. the plaintiff's father a note for 100/*: the plaintiff had admi- 

nistered to him. 

^^ After the death of his father, he had sued the defendant ; but 

Lee. had, upon the solicitation of the defendant, agreed to divide the 
debt, and to take the two promissory notes, upon which the ac* 
• tion was brought, payable at distant and different dates. 

The defence relied on was. That the plaintiff's father and the 
defendant had been concerned in lottery insurances together ; 
and that the note given to the plaintiff's &ther was given for 
[ 265 ] that consideration : and it was contended, That the considera- 
tion of the first note being void, it could not be made good by 
the substitution of the notes in question ; but that they should 
be affected with the same illegality, and the plaintiff thereby dis- 
abled from recovering. 

The plaintifi^s counsel contended. That the giving the new 
security was a waiver of any objection to the illegality of the first 
note, even had there been such illegality, in the consideration as 
was stated, but which they denied; and referred to the case of 
Cuthbert v. Haley^ 8 T. Rep. 890. . 

Lord Ellbnborough said. There might be a difference in 
What constituted the consideration of the first note, as to its effect 
on the substituted ones. If the consideration of the first note, 
was mdkan in se / or if the consideration of the first note was 
what the law has declared should render the security void, as for 
gaming or usury, the substitution of the second notes could not 
make diem good : but when the consideration was merely malum 
prohibiiumf he thought there was no objection to a party waiv- 
ing such objection : That if it appeared that the notes upon which 
the action was brought had Been voluntarily given, and the first 
note given up in consideration of the plaintiff receiving the 
others, he was of opinion, the plaintiff was entitled to recover on 
them. 

The plaintiff proved that they had so been given, and the for- 
mer note delivered up to the defendant ; and had a verdict. 

Erskine and Espinasse for the plaintiff* 

Gibbs for the defendant. 



Thelluson 
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Thelluson v. Gosling. March sd. 

\ SSUMPSIT on a policy of insurance on the ship Malabar^ To ascertain 
^^ from the Mauritius^ in the Isle ofFrance^ to Toulon. decbradoo of 

Loss by capture. war, the de- 

The capture was by the ship going into Cadiz on the 12th of ^^^^^, 
Marchy 1793, where she was detained, hostilities having then dor of the 
taken place between Spain and France. Court ^^^^^ 

It was stated, That war had not then been declared by Spain \^ to the 

acfainst France : which declaration had not taken place until Secretaryof 
1 1 /. • • T ■ *• 1 • 1 State 8 Office, 

the 23d of that month. It therefore became matenal to ascer- {g evideoce. 

fain when w^r was actually declared. 

Lord Ellenborouom said, That must be proved^ not by 
newspapers, or by such unauthenticated publications. 

To prove it, the plaintiff's counsd called a clerk from the 
Secretary of State's Oi&ce. He produced a book, from whence 
he took a paper ; and from which he stated, That war was de^ 
clared by Spain against France on the 23d. Being asked what 
that paper was, — he said. That it was in Spanish ; and was the 
declaration ^ made by the Court of Spain, and transmitted from 
thence by Lord St. Helena our ambassador at Madrid, to the 
Secretary of State's Offipe here. 

That was held to be sufficient evidence; and the plaintiff had C ^67 ] 
a verdict. 

Gibbs, Parky and GUes for the plaintiff. 

Erskincy GarroWy and Carr for the defendant. 



iected to at 



Brown v. Saul. 

ASSUMPSIT for goods sold and delivered. . . A tender of a 

W^ of nofMS^umpsit to the wholes except 21. lis.; and ^^^' 
as to tliat, tender and issue on the tender. . gjood, if not 

The defendant proved, That before the actioa brought,, he ^*^j^^^ 
tepdered to the plaintiff two one pound Bank of England notes 
and eleven, shillings in money. The pli(intiff refused, saying, 
That more was due. 

The question was, Whether this was a^legal toider? and said 
to have been decided in the Common Pleas not to be i| l^gal 
tender. 

Lord 
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1803. Loid Eluvborough ruled, TM •• the plaintilF had not 

* objected to the notes, and required them to be tamed into 

^, money, that the tender was good. 

Saul. The defendant had a verdict. 

Etpinasse for the plaintiff. 

Garrow for the defendant* 



I ^6S } Ballingalls v. Gloster. 

An actjon liet HpHIS was an action on a bill of exchange for 250/. drawn 
ogaSn^ the^ ^7 ^"^ *^^^^ GtosteTf of the island of St. VincetU^ on one 

indoner of a Jadcson^ in &vour of the plainti£^ ninety days after sig^t. Thd 
^H^^^ defendant indorsed it to the plaintiff. The bill was dated the 
fcindiicpcpi- WtkkofMarchy 1801. 

^Jjg^JJ*^ The plaintiff afterwards presented the bill to Jacksoth who 
the tune has rdbsed to accept it The plaintiff then, without waiting fcr 
i^uS^"''^ the expiration of the time for which the bill was drawn, 
drawn. brought this action against the defendant, as the indoner of 

the bill. 

It was contended for the defendant. That die bill betng 
drawn at ninety days after sight, the indorser could not be 
called upon for payment till that time was expired, after the 
bill had been tendered for acceptance : That the action having 
been brought before that time^ was commenced too soon; and 
that the plaintiff should therefore be nonsuited. 

It was answered for the plaintiff. That the moment the ac- 
ceptance was refused, the holder had a right to have recourse 
to the indorser, as between the indorser and indorsee, the in- 
dorser was as a new drawer ; and that it had been decided in a 
case in Douglas {Milfard v. Mayor, Doug. 54.) that where a bill 
was drawn, payable at any number of days after sight, which 
[ 269 ] was refused acceptance, that the payee was not obliged to wait 
till the expiration of the number of days mentioned in the bill, 
but might have recourse immediately to the drawer, from whom 
he received it: That on principle, there was no difference be- 
tween that case and this, as the indorser was as a drawer to the 
indorsee. 

Lord Ellenborough ruled. That the plaintiff's action was 
well brought : That he was under no obligation to wait tiU the 
expiration of the time mentioned in the bill before he brou^t 

bis 
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his Acdahi bttt m^ht kav^ recoane immediateljrto the indorscr : 1 803. 

Tbat^e indorser wa» to be considered clearly as a new drawer, 

with respect to his indorsee. ^"l^cVr" 

TT« T 1 • GALLS 

His Lordship, however, gave leave to the defendant to move v- 

to set aside the verdict. Gloster. 

Verdict for the plaintiff. 

Erskine and C. Warren for the pla||itiff. 

Gibbs and Const for the defendant^ * 

This cause was afterwards moved; but^tte. Court oi King*s Bench con- 
curred in opinion with the Lord Chief Justioe. 



t 270 ] 

Thornton et alt. v. Dick et alt. ■ M^rck sth. 

' npHIS was an action oi assumpsit by the plaintiffs, as indorsees If the drawer 
-*• of a bill of exchange for 470/. dated the «3d of September, 2^j^^ 
1799, against the defendants, as the acceptors. on it as ac- 

The bill was drawn on the defendants from Liverpool^ by one c^^tor, he 
CulleUf payable to the order of Noble, three months after sight, wards, by 
and indorsed to the plaintiffs. erasing his 

Quintin Dick and Co. the defendants, were merchants in chai^ his 
London, who had been concerned in business with Ctdlen to a acceptance. 
very great extent ; and, at the time of drawing the bill, were 
very considerably in advance for him. 

The bill came by post to the plaintiffs on the 1st of October; 
and was sent by their clerk, in the usual way, to the defendants' 
counting-house, and left for ac^ceptance. Contrary to the com- 
mon course of business, the clerk had not cxdled for it the next 
day ; but had suffered it to remain at the defendants until the 
11th. When he called for it, it appeared that the words "ac- 
cepted the Isi of October, 1799, Q. Dick and Co." had been 
written on the bill ; but they were then, in a great measure, 
erased by black ink : there was also an appearance of an attempt 
to cut off these words ; biit still enough appeared to shew that 
words had been erased ; and, in fact, it was not denied by the 
defendants. 

The cdunsel lor the defendants, upon this state of facts, re- [271] 
lied. That the defendants could not be charged as acceptors of 
the bill, nor be liable in that character: That the reason for 
leaving the bill with the drawee' was, for the puri>ose of giving 
him time to look into the state of the account between the 

Vol. IV. R •'••^ drawer 
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1S03. drawer and himself, in order to r^ulate his conduct with re- 

spect to the acceptance : That he therefore was not boand by 

^rt^St^^^ the act of writing on the bill, until he had- delivered it out as 
v^ hh acceptance; and thereby sent it accredited into the world. 

tt^ Had the case been put of a bill, upon which drawee had inad- 
vertently, at first, put his name, but afterwards finding from 
circumstances, that, in point of prudence, the bill ought not 
to have been accepted, it was contended. That as to third per- 
sons, this should not bind the drawee; but that he should be at 
liberty to erase the acceptance which he had written : That 
here the bill having been left on the 1st of October; and when 
called for, not having the name of the defendants on it, that it 
could not be considered as an accepted bill. 
^ On the other side it was contended, That the defendant had 

ntade himself absolutely liable, by putting his name on the bill; 
and that he could not recall it. On the 1st of December the 
plaintiffs were entitled to a bill, accepted by QuirUin Dick and 
Co. ; and tITiey could not discharge themselves by their own act 
It was also stated. That in the case of Trimmer v. Oddy^ before 
Lord Kenyon, this point had been decided, that the defendant 
was bound by his acceptance, once made, though afterwards 
erased. 
[ 272 ] Lord Ellenborough asked. If the acceptance was legible? 

It was answered. That the facts stated, with respect to the 
erasure, were admitted. 

His Lordship then said. That in the case cited, there had 
been no doubt as to the law; but the difficulty then was, 
Whether the bill, which was produced in a defaced state, had 
ever been accepted ? So that it became a question. Whether it 
should have been declared on as an accepted bill, or as a defaced 
one. according to the truth ? But the acceptance having been 
proved to have once taken . place, he had no hesitation in say- 
ing, That the act of acceptance was irrevocable; and that if a 
party once accepted a bill of exchange, he had done the act, 
and could not retract. The moment the bill was accepted, he 
was bound, and the bill began to run ; and the holder had a 
right to hold him to that liability which he had undertaken, 
and from which he, by his own act, could not discharge 
himself. 

One of the jury, which was a special one, after observing on 
the importance of the question to the mercantile world, asked 
his Lordship, If there was not a distinction between the oases, 

where 
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where the bill was payable after sight, or after date; inasmuch 1803. 

as the bill began to run after acceptance, where it was payable 

after sight; but not so where it was payable after date. *!rt^u°^ 

Lord Ellenborough answered. That he had no manner of v. 

doubt on the case: That there was no difference in point of ' ct^ 
legal effect, whether the bill was payable after sight, or after 
date; and that the law was the same as to both. An acceptance f ^73 ] 
once given, could not be recalled. . If it was considered as a 
point of difficulty, or there was a doubt as to the law, the de- 
fendant might move for a new trial. 

Verdict for the plaintiff. 

Gibbs^ Parkf and for the plaintiff. 

Erskine and Garram for the defendant. 
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Adultery. 

1. If a tnarried man neglects the society 
of his wife, and openly lives with other 
women in the apparent practice of 
adultery, he can maintain no action 
against another for criminal conversa- 
tion with his wife. Wyndham v. L. 
Wycamb. Page 16 

3. Letters written by the wife to her hus- 
band before there was any suspicion 
of adultery, are evidence to prove the 
state of connubial affection in which 
they lived, where, from the necessity 
of their situation they lived apart. Ed- 
wards V. Crock. 39 

3. The misconduct, neglect, or infidelity 
of the husband cannot be set up as a 
defence for the infidelity of the wife, 
in an action for crim. con. in C. P. 
Bromley v. Wallace. 207 

Advertisement. 

An advertisement published in the news- 
paper, concerning any person, though 
conveying with it an imputation inju- 
rious to the character of the party 
about whom it is published, is not a 
libel, if done bona fide, and with a 
view of obtaining information on the 
subject alluded to in the advertisement, 
by a person really interested in the^ 
discovery. Delamf v. Jones. 191 

Agreement. 

Where the subjects of a foreign country 
enter there into an agreement conform- 
able to the laws of that country, they 
cannot by a subsequent agreement 
contravene thq^ laws. Hulk v. Height- 
man. 75 



Agent. 

If a special agent is empowered to pur- 
chase goods at a certain price, and 
considers himself at liberty to exceed 
' that price, his principal shall be bound 
by his contracts, though made at a 
price beyond what he was authorized 
to give. Hicks v. Hankin. Page 1 14 

Annmtt/. 

1. If the Plaintiff in an action to recover 
back the consideration of an annuity, 
states that a warrant of attorney, part 
of the securities, was set aside, it must 
be proved ; and the production of the 
rule of court in which it was so men- 
tioned to be set aside, is not sufficient. 
Cofnpton V. Chandless. 18 

2. When an annuity is void for a defect 
in the memorial, and the grantee brings 
an action to recover the coiisideration, 
the grantee, under a plea of set-ofi^ 
may give in evidence the whole of the 
payments made on account of the an- 
nuity ; but if any account of more 
than six years' standings the Plaintiff 
should reply the statute of limitations. 
Hills V. Hills, 196 

3. When the grantee of an annuity pays 
the purchase money on a particular 
day into a banker's hands, in the joint 
names of his attorney and the grantor, 
to be paid over to the grantor on the 
execution of a particular deed, and it 
is done on a subsequent day, the ine- 
monal properly states the payment as 
made on the latter day. Coarev. Gib* 
let. 231 

Arbitration. 

1. An arbitrator cannot maintain as- 
sumpsit for any sum of moiiey for 
his trouble, onless there hn been 

an 
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an express promise. Virany y. War» 
ncr. Page 47 

3. When matters have been referred to 
arbitration, it is matter of evidence 
whether a particular matter of com- 
plaint has been subjected to the arbi- 
trators' consideration. Martin v. TUbrn- 
ton. 180 

3. An arbitrator may be called to prove 
what matters were claimed before him, 
on a reference. Martin v. Thornton, \ 

1Q1 



Assault. 



181 



In an action of assanlt against two, da- 
inagaa cannot be severed, though the 
assault be proved to have been com- 
mitted by one defendant with more 
violence and more circumstances of 
aggravation. JBrou^ v. ij/^ and 0//- 
ver. 158 

Assumpsit. 

1. Where sailors have sailed under writ- 
ten articles* by which they are bound 
to serve to the end of the voyage, if the 
master by ill treatment compels them 
to leave the ship, they must declare 
specially for the injury ; and cannot 
declare generally for work and labour 
for the time they have 'served. Hullc 
v. Heightman. 77 

3. Where an agreement has been entered 
into by deed to demise premisses, but 
by words not amounting to an actual 
demise, such an agreement beine by 
deed, shall not prevent the party from 
maintaining assumjtoit for use and oc- 
. cupation. Elliott v. Rogers. 59 

8. A^umpsit will not lie to recoVer the 
value of prints of an obscene, criminal, 
or libellous tendency. Fores v. John, 

97 

.4. When a party indebted to another, 
contents to pay over that money to a 
third person, the latter cad maintain 
assumpsit for it. Surfees 4* alt, v. Hub- 

^ ,h&rd. 204 

Attorney. 

1. If an attorney is in partnership with 
another, and they carry on business in 
their joint names, each of them is lia- 
ble to theTpendlties of the stat. 37 Geo. 
III. for ptactising without a certificate.; 
thodH^, Trohi the c&iise in question. 



the defendant had no benefit, in con- 
sequence of an arrangement between 
themselves. Edmonson v. Davis, one, 
Sfc. Page H 

3. Under a general order to do what is 
needful, an attorney is authorized to 
do all the business connected with or 
arising out of that which was the im- 
mediate matter for which he was em- 
ployed. Dawson s. Sir R,Lawky. 65 
3. An attorney employed by consent of 
two parties, in preparing a deed from 
one to the other, cannot be examined 
as to what he so became informed of in 
preparing the deed, when the action is 
brought by the assignees of one against 
the other, suggesting fraud in the deed. 
Robson and another, assignees of B/a- 
keyv. Kemp and another. 235 

Auction. 

In an action on the case, for iiot taking 
away goods sold by public auction, and 
for a loss on the resale, the plaintift' 
may recover on the count for goods 
bargained and sold ; an<\ it is no objec- 
tion to his right to recover on that 
count, that he has not the goods then 
to deliver, in case he had a verdict. 
Mertens v. Adcock. 251 

Bankrupt. 

1. The solicitor, under a commisaion of 
bankruptcy, is not bound to produce 
the proceedings under the commission, 
though called upon by a subpoena duces 
tecum. Bateson v. Hartsink, 43 

^. When a bankrupt pleads his certificate 
in. bar, and the Plamtiff relies tha^t it is 
void, under the statute 5 Geo, IL c, 30, 
he cannot in evidence impeach the 
commission by impeaching the peti- 
tioning creditor's debt; he must im- 
peach the certificate only. 5. C 

3. Unless the petitioning creditor sigped 
the certificate. S, C. 

4. If a creditor obtains goods from his 
debtor, on the eve of a bankruptcy, hlf 
pressing him for payment, and it does 
not appear to be voluntarily done to 
give a preference, the creditor may 
hold those goods^. though tbe money 

was 
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was not actually then due. Hartshorn 
V. Sloddan. Ptige 60 

5. Though a commission of bankruptcy 
may be rendered void by reason of the 
petitioning creditors taking money or 
goods from the bankrupt, under sta- 
tute 5 Geo. II. it cannot be considered 
as void in an action at law ; but as su- 
persedeable only by application to the 
Chancellor. Garreu v. Sir Theophilus 
Biddulph. 104 

6. When a person is examined at a pri- 
vate examination before commissioners 
of bankrupts, and that examination is 
taken down, it is sufficient if so much 
only is taken down as is conceived to 
be necessary to be used in evidence, 
provided such part has been read over 
to him, and he has signed it : the whole 
of his examination need not be taken 
down to make that evidence which ap- 
plies to the matter in dispute. MiU 
ward, assignee of Gates, v. Forbes. 172 

7. Though it is shewn that an antecedent 
act of bankruptcy has taken place, the 
party impeaching the existing com- 
mission must shew a petitioning credi- 
tor's debt then legally subsisting, to 
support a commission. Miles and ano- 
ther V. Rawlins Sind another, SheriQ*of 
Middlesex. 194 

8. There must be a valid, subsisting, and 
complete act of bankruptcy when the 
commission is sued out: it cannot be 
supported by relation to a preceding 
act of bankruptcy, but which was not 
complete when the commission was 
sued ' out. Glassington, assigpfiee of 
Dickie, v. Rawlins and others. 224 

9. A j^eneral authority from one of se- 
veral assignees of a bankrupt's estate 
tp the others to act for him, and use 
his name, is not sufficient to enable the 
others to execute a release by deed ; 
there must be a special authority for 
that purpbse. Williams v. Walsley. 220 

10. The declaration of a bankrupt, as to 
any matter or deed which may con- 
stitute an act of bankruptcy, if made 
after the deed done, are not evidence. 
Robson and aoother, assignees of Bla- 
key, V. Kemp and another. 233 

Baron and Feme, 
h A married wom^th wboie bu^bftod b^s 



been transported for seven years, may 
maintain an action as a feme sole, on 
the ground that the husband had ab- 
jured the realm, and that, though the ^ 
term of his transportation had expired. ' 
Carrol v. Blencow. Page 27 

2. If a husband turns his wife out of 
doors; by a general advertisement in 
the public papers, to persons not to 
trusty or by particular notice to indi- 
viduals, he cannot exempt himself from 
a demand for necessaries furnished to 
her while she was so living apart. Har» 
ris V. Morris, 41 

3. Though a wife has been guilty of adul- 
tery, but her husband had takeil h^r 
back; if he aflerwards turns her out, 
he is liable for necesieiaries furnished to 
her. Harris v. Morris. 41 

Bills of Exchange. 

■ 

1 . In an action on a bill of exchange 
against the acceptor, where the defence 
is forgery by the drawer, he is nct- 
withstan jing a good witness to prove 
the hand-writing of the defendant to 
the acceptance. Dickenson ▼. Prentice* 

2. In an action on a foreign bill of ex- 
change, to prove the hand-writing of 
the defendant, it is evidence to go to 
the jury, that a person who has seen 
the party write once, thinks it is like 
his hand-writing, though he has no 
belief on the subject Garreils v. Akx* 
ander» 37 

3. Where a payment has been made in 
bills, it is a good evidence of payment; 
and it shall b^ presumed that they were 
paid, unless the contrary is shewn. 
Hebden v. Hartsink. 46 

4. If a bill has lieen regularly noted upon 
being dishonoured, the protest may be 
drawn up at any time afterwards. Cha^ 
ters V. Bell. 48 

5. A bill which has been losi^ and ad- 
vertised in the newspapers^ i^ never- 
theless, recoverable by a person who 
has bona fide discounted if, tiiough 
frooi the person who came impropeny 
hj it Sir John Imo^n v. Weston. 5t> 

6. In an action against the acceptor of a 
bill of exchange b]F the indorsee, it is 
no defence th4l iKe drawers, who had 

dnnp Uif bill BijaU^ to tbcmsdves^ 

and 
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and of course iiulorscd it, were infants 
when the bill was drawn. Taylor v. 
Croker, Page 187 

7. When there are several indorsers of 
a bill, the plaintifF may declare on an 
indorsement by the payee to his imme- 
diate indorsers, without stating the in- 
termediate ones. Chaters v. Bell and 
others. 210 

8. If a party on a bill, on being asked, 
if it is his own hand-writing, answers. 
That it is) and will be duly satisRcd ; — 
he cannot afterwards set up a defence 
of forgery of his name ; for he has ac- 
credited the bill, and induced another 
to take it. Leach v. Buchanan. 226 



c. 



Case. 

In an action against two, for neghgently 
driving a chaise, if the defendants have 
hired it jointly, and were jointly in the 
pottession of it, both are liable for the 
accident AlUer, if it belonged to one 
only, and the other was merely a pas- 
senger. Dancey v. ChamherUdn and 
another. 229 

Carrier. 

When carriers give notice tliat they will 
not be liable for goods lost beyond the 
value of 5/., that extends to the pro- 
perty of passengers going by the coach, 
or other carriage; and not to goods 
sent to be carried only. Clark v. Gray. 

177 

Consignment of Goods. 

Vide Transitu. 

Constable. 

A constable who commits a person on a 
charge, is not liable to false imprison- 
ment, though that charge be ill-found- 
ed, unless he makes himself a party 
in oppressing the person committed, 
knowing the charge to be so. White 
V. Taylor and Simcoe. 80 

ContracL 

When goods are ordered at a certain 



I 



price, pursuant to a s|>ecinifn, which, 
on delivery, are found not to corres{)oiitl 
with the specimen, they must lie re- 
turned ; and the defendant cannot set 
up the inferiority to the spt^^iinen m 
an action for goods sold. Grimaldi v. 
mite. Page 95 

Conveyance. 

When a person binds himself by a bond, 
to make a voluntary conveyance of 
lands descended to him as heir at law, 
he cannot be called upon to covenant 
against any incumbrances of bis ances- 
tors. Chapman v. Ladbrooke. 149 

Copy-right. 

1. The first publisher of a book, even 
though he has improperly obtained the 
materials of it, may maintain an ac- 
tion for pirating it. Cary v. Kearsley. 

169 

2. It is not sufficient to support an action 
for pirating books, that part is found 
transcribed into another ; for it is law- 
ful to use former publications in com- 
posing a new work, if they are fairly 
taken, without being made a colour 
for publishing the original work. Cary 
v. Kearsley. 169 

Country f Foreign J. 

1. Where the subjects of a foreign coun- 
try enter there into an agreement con- 
formable to its laws, they cannot, by a 
subsecjuent agreement, contravene such 
laws ; and an agreement to such latter 
eflcct is void, and cannot be enforced 
here. Hull v. IJeiglUman. 75 

2. A foreigner residing with his family in 
England is considered as an English- 
man, as to property insured. Tabbs 
V. Bendelack. 95 



D. 



Damages. 

In an action of assault against two, da- 
mages cannot be severed, though the 
assault be proved to have l)een com- 
mitted by one defendant, with more 

violence 



violtnce anri wilh more drcumitlaticca 
of a<;K;rav'ation. Brown v. Allen and 
(Mirer. ' Pa^ 138 

Debl. 

1. In debl fUi lam, under the «taL Tor 
usury, the day laid in the declaration 
U inalcrial, though laid under a »cis.; 
and any varinnce IVoin it is fdtal. Har- 
tU qui lam, v, Hudson. 152 

2. When a debt of a bill six years «tand- 
iti(( if, demanded, and the defendant 
says lie ha« paid it ; and will shew the 
receipt, but does not, it is not such an 
acknowledgment as takes tlie debt out 
of the statute of hmilations. Birk v. 
Guy, Gene 184 

Deed. 

When an initniment, executed in the 
presence of a subscribinjr witness, is 
offered in evidence, wbetner in chief 
in the cause against the defendant, or 
collaterally, it must be proved liy the 
subicnbiiu; witness ; nor shall the ad- 
mission of the execution of it, liy the 
party who executed it, be received. 
Mwmeri q. t. v. PaHan. 239 

Draji. 

A drafl, or check, on a banker, how (ur 
evidence of a debt. 
Vide EvitUnce. 4 

E. 

Ejectment. 

1. It is not necessary that a notice toquit 
should lie directed to the tenant in 

Kos.'esaiDn fay name, if it is proved lo 
ave been regularly dclircred to him. 
Doeex dem. Mailheiosou t. IVrigkimon' 
5 

2. A notice to quit in the alternative, on 
the 25th day of ilfarcA, or 8th of April, 
is ^ood. 5. C. 

3. If the tenant, defendant in qecttnent, 
disputes the notice to quit, on the 

S round that it does not correspond with 
le CMQinencentent of bii term, evi- 
dence of that lies upon him. S. C. 
■i. The legatee for a term of years, on 
the executon »KDtiog, may maintaui 



X. 379 

an I'Jectment immediately to recorer. 
Siuery, if the legatee of any specific 
Iq^acy of a chattel cannot also main- 
tain an action for it. Doe on demite 
of iMrd Say aadSelev. Guy, executor. 
Page 154 
5. A misdescription of the premisses in a 
notice lo quit, is not fata), if they are 
otherwise sufficiently designated, that 
the party, to whom notice has been 
given, has not been misled by it. Doc 
on the demise of Coi and other*. 185 

Escrow. 

Under the issue of non eat factum, the 
defendant may give in evidence that 
the instrument was delivered as, an m- 
croiv. Stoytet v. Pearton. 355 

Evidence. 

1. Under an issue to try the boundaries 
of a parish, papers found in a box 
belonging to a former incumbent, and 
by his representatives handed down to 
his succeMor, are evidence. Earl v. 
Leuru. 1 

3. But a terrier, or map of the pArish, 
not signed by any of the parishioners, 
or parish-officers, is not evidence of the 
boundaries of the parish. S. C. 

S. If a tenant, who is defendant in an 
ejectment, disputes the notice to quit. 
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und that it does not corres- 



pond with the end of his term, proof 
of that lies upon him. 7 

4. A check on a banker, drawn in the 
name of any person, is not sufficient 
evidence to establish a debt, even 
though the cheek was proved to be 
paid to the person whoM name was 
used. Carry v. Gerritk. 9 

5. Where one party to a warrant of at- 
torney given by two, pays the whole 
of the money, and brings his action 
against the other for contribution, he 
may prove the payment of ibe whole 
money due, under the warrant of at- 
torney, without producing it. Bayne 
V. Srone. 13 

G. Under notice to produce a letter in 
evidence, which u produced; and 
when read, it mentions that it covers 
other papers, — these paper* are not 
thereby made evidence, unleu tfa» are 
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referred to in the letter. Johnson v. 
Gilum. Page 21 

7. Where the husband and wife from 
their situation in life necessarily live 

- apart, and the wife has been guiky of 
adultery, letters written by her to her 
husband, during their separation, and 
before any suspicion of misconduct on 
her part, are admissible evidence to 
prove that they. lived happily before 
the adultery was committed. Edwards 
V. Crock. " 39 

Vide Bankrupt, 1, 2, S. 

8.' In trespass for diggitig gravel on the 
waste, under a justification of usage 
for the tenant of a particular tenement 
to dig gravel, the party shall not be 
allowed to give in evidence a general 
usage, extending to all the tenants of 
the manor. Wilson y. Page, 71 

Vide Tender. Witness. 

9. The Sound List, containing the ac- 
count of the arrival of ships in the 
iStnme/, and which is put up at Batson's 
cofi^-house, is not evidence of that 
fact. Roberts v. 'Eddington. 88 
Vide Letter 2. 

10. Comparison of hand-writing, how far 
evidence. Rex v. Color, 117 
Vide Hand-writing, 

11. In debt qui tarn, under the stat. for 
usury, the day laid in the declaration 
is material, though laid under a sciz, ; 
and any variance from it is fatal. Har- 
ris qui tarn, v. Hudson. 152 

12. when a libellous letter refers to a 
newspaper, as (x>ntaining the slander- 
ous matters imputed to the plaintifT, 
the defendant may give the newspaper 
in evidence in mitigation of damages, 
under the general issue. Mullet v. 
HuUon. 248 

13. To prove that a writ issued in a par- 
ticular cause, it is not suiBcient to 
prove the pracipe by the filazer's book, 
and to give notice to the party to pro- 
duce it : it should be shewn that, after 
the returns, the Treasury was searched, 
and no sucfi writ found ; and that it 
was in the party's hands who bad no- 
tice to produce it. Edmonstone v. 
Plaisted, Gent. 160 

14. When a person is examined i«t a pri- 
vate examination before the commis- 
sioners of bankrupts, and that exami- 
nation K taken down, it i^ ancient if 



so much only is taken down as is con- 
ceived necessary to be used in evi- . 
dence, provided such part has been 
read over to him, and he has signed 
it ; the whole of bis examination need 
not be taken down to make that evi- 
dence which applies to the matter in 
dispute. JMilward, assignee of Gates, 
V. Forbes. Page 172 

15. The examination of a person ^taken 
in short«hand, when examined as a 
witness, is evidence against him in an 
action^ though he was stopped in giving 
his testimony, and might have added 
to or explained what he had said. Col- 
lett V. Lord KeUh. 212 

16. An attorney employed by consent of 
two parties in preparing a deed from 
one to \he other, cannot be examined 
as to what he so became informed of 
in preparing the deed, when tlie ac- 
tion is brought by the assignees of one 
against the other, suggesting fraud in 
the deed. Robson and another, as- 
signees of Blakey v. Kemp and another. 

235 

17. Under an averment in a declaration 
for penalties, " That the defendant 
had filed a declaration in a certain suit 
then depending," it is sufficient evi- 
dence to produce a declaration out of 
the office, indorsed in the defendant's 
hand-writing, as to tlie time of plead- 
ing, without shewing a suit otherwise 
commenced. Edmonstone v. Plaisted, 
Gent. 161 

18. In an action on the case, for pirating 
a book, it is not sufficient evidence of 
a general pirating to shew that there 
were particular errors and mistakes in 
the printing of the original work, which 
were copied verbatim in the pirated 
edition. Cary v. Kearsley. 168 

19. Mere length of time elapsed between 
the signing of the policy and 1^ sail- 
ing, is not sufficient to avoid a policy : 
it is matter of evidence to be left to the 
jury, if such a tim^ has ela)>t;ed as 
amounts to an abandonment. Grant v. 
King. 17^ 

20. Where goods have been seized, a^d 
a demand made in writings it is not to 
be terken as conclusive evidcnoe of pro- 
perty : parol evidence is admissible to 
exfilain it. Holsten w. ^w^9(m. 18S^ 

21. If a partif on a bill, on beiiw -ai^Efiil, 

If 
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If it is his own hand-writing, answers 
that it is ; and will be duly paid^ — he 
cannot afterwards set up a defence of 
forgery of his name ; for he has accre- 
dited the bill, and induced another to 
take it. Leach v. Buchanan. Page 226 

22. In an action on a foreign judgment, 
it is not sufficient to prove the hand- 
writing of the Judge subscribed to the 
judgment, the seal of the colony abroad 
must be proved. Henry v. Adey. 228 

23. The declarations of a bankrupt, as 
to any particular matter or deed which 
may constitute an act of bankruptcy, 
if made after the deed done, are not 
evidence. Robson and another, as- 
signees of Blakey, v. Kemp and ano- 
ther. 233 

24. The misconduct, neglect, or infidelity 
of the husband cannot be set up as a 
defence for the infidelity of the wife, 
in an action for crim. con. Bromley 
V. Wallace. 237 

35. When an ^trumeot, executed in 
the presence of a subscribing witness, 
is offered in evidence, whether in chief 
in the cause against the defendant, or 
collaterally, it must be proved by the 
subscribing witness : nor shall the ad- 
mission of the execution of it, by the 
party who executed it, be received. 
Manners q. t» v. Postan, 239 

26. A count in debt for usury, stating it 
to be committed in a loan from A. to 
B. is supported by shewing that B. 
was mdebted to A. as the maker of the 
notes of which A, was the indorsee; 
and on its becoming due, that A. gave 
further time for the payment of it. 
Manners q. t, v. Postan, 241 

27. In an action on the case, for not taking 
away goods sold by public auction, and 
for a loss on the resale, the plaintiff may 
recover on the count for goods bar- 
gained and sold.; and it is no objection 
to his right to recover on that <ount, 
that he had not the goods then to de- 
liver, in case he had a verdict. Mertens 
V. Adcock. 251 

28. Under the issue of non est factum, the 
defendant may give in evidence, 'that 
the instrument was delivered as an es- 
crow. Stoytm t% Pearsom. 255 

29. Where a letter has been written by 
the plaintifl* to a witness, and the wit- 
neia has bad a subp^ma duces tecum. 



but has previously delivered the letter 
to the plaintiff, who refuses to produce 
it, parol evidence of its contents is ad- 
missible. Leeds v. Cook et Ux, Page 256 

G. 

Game. 

1. The penalty under the Game Certifi* 
cate Act, for not producing a licence 
when lawfully required, is not com- 
plete by a refusal to produce it, unless 
the party refuses, on request, to tell 
his Christian and surname, and the 
place of* his residence. Moiton ▼. 
Rogers. 215 

2. An unqualified and unlicensed person 
may join in the sport with a person 
lawfully entitled to kill game, if be 
merely joins in the sport, and is not 
himself a principal, or using his own 
dogs. Mokon v. Risers. 217 

Goods. 

1. Where a party bespeaks an article at a 
certain price, pursuant to a specimen, 
and on delivery it is found to be of in- 
ferior performance, in an action for 
the goods sold, the inferiority to the 
specimen cannot be set up in reduc- 
tion of the price; it shoiidd have been 
returned^, and the contract rescinded. 
Grimaldi v. White. 95 
Vide Transitu. 

2. Where goods have been ordered by an 
agent, who has a power of disposing 
of them as he thinks. fit, Ibr his prin- 
cipals, if they come to his possession, 
though not to his principals, they can- 
not be stopped in transitu. Leeds v. 
Wright. 243 

Guat'antee. 

A guarantee to the amount of a certain 
sum of money, given for a (bird per- 
son, cannot be set ofl*. Cravford and 
others V. Stirling. 207 

H. 

Hand-ivriting. 

m 

A clerk in the post-office, ifcqnainted 
with hand-writings, and able to distin- 
guish 
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guish a false from a real hanrl, cannot 
be allowed to give evidence thnt a 
hand-writing, which 'he swears to \ye a 
feigned one, is written by the same 
l>er8on whose hand-writing is proved 
to the other writing, by comparinc^ 
them together. Rei v. Caior. Page 117 



I. 



Imprisonment. 

An action for false imprisonment will lie 
against a person who makes an ill- 
founded charge before a constable, 
whereby the person is committed ; but 
not against the constable, unless he 
knowingly assisted in the oppression. 
IVhite V. Taylor. 80 

Infants. 

In an action against the acceptor of a bill 
of exchange, by the indorsee, it is no 
defence that the drawers, who had 
drawn the bill payable to themselves, 
and of course indorsed it, were infants 
when the bill was drawn. Taylor v. 
Croker. 187 

Insurance. 

1. Though unnecessary delay may avoid 
a policy of insurance, that shall not be 
deemed so which is employed in ne- 
cessary repairs of the ship, if thcj po- 
licy is (U and from a place. Smith v. 
Swrridge. 25 

2. A person who insures a ship as owner, 
must so stand in the registry of ships 
in the custom-house. Marsh v. Robin- 
son. 98 

3. An American, who resides with his 
family in England, is so far considered 
as a British subject, that if he freights 
a ship, and insures her, warranted Ame- 

' rican property, the warrant shall be 
held to be false, and the insurance 
void. Tabbs v. Bemielack, 108 

Interest. 

Under a particular of the plaintiff's de- 
mand, stating that the action was 
brought to recover the amount of a 
J *■«» of hand, interest on it is recover- 



able when the note is payable by in- 
stalments ; and on failure of any in- 
stalments, the whole is to become due: 
the interest is to be calculated on the 
whole sum remaining unpaid, on de- 
fault of any instalment, and not on 
the respective instalments at the re- 
spective times when they would become 
payable. Blake, executor of Dale v. 
Ltkurenee, Pf^gc H7 

Joint. 

Where ari action is joint, a. release from 
one of the plaiutif& is good, to render 
a witness competent. Hockless v. 
Mitchell. 86 

Judgment. 

In an action on a foreign judgment, it 
is nut sufficient to prove the hand- 
writing of the Judge subscribed to the 
judgment; the seal of the colony abroad 
must be proved. Hemy v. Adey. 228 

L. 

Legacy. 

Tlie legatee for a term of years, on the 
executor's assenting, may maintain an 
ejectment immediately to recover. 
^luery, If the legatee of any sptcifk 
legacy of a chattel cannot also main- 
tain an action for it. Doe on the de- 
mise of Lord Say and Sele v. Guy. 154 

Letter. 

1. A letter produced in evidence, in 
consequence of a notice, and which 
mentions that it covers certain papers, 
does not thereby make such papers 
evidence, unless they are referred to 
in the letter, and are necessary to make 
it intelligible. Johnson v. GiUon. 21 

2. To a plea of tender and replication of 
subsequent demand and refusal, a let- 
ter sent to the defendant's house after 
the tender, and demanding the money, 
to which an answer is sent out that it 
shall be settled, is evidence to go to 
the jury of the refusal. Hayward v. 
Hague. 93 

3. Where a letter has been written by 
the plaintiff to a witness, and the wit- 
ness 
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Ticfis hail had a subpana duces iccum, but 
hrts previously delivered the letter to 
the |)lainti(F, who refuses to produce 
it, parol evidence of its contents is ad- 
missible. Leeds v. Cook et Ux. Page 256 
Vide Evidence, 7. Libel, 2. 

LibeL 



1. An advertisement published in the 
newspaper^ concerninf^ any person, 
though conveying with it an imputa- 
tion injurious to the character of the 
party about whom it is published, is 
not a libel, if done bona fide, and with 
a view of obtaining information on the 
subject alluded to in the advertisement, 
by a person really interested in the dis- 
covery. Delany v. Jones. 191 

2. When a libellous letter refers to a 
newspaper, as containing the slande- 
rous matters imputed to the plaintiff, 

. the defendant may give the newspaper 
in evidence, in mitigation of damages, 
under the general issue. Mullet v. 
HuHon. 248 

Lien. 

i. Tlie captain of a ship^ who has en- 
tered into engagements on the ship's 
account, thereby acquires a lien on the 
goods and on the freight to the extent 
of his engagements. White v. Baring, 

22 

2. Dyers have a lien on goods sent to 
them to dye, for the balance of a ge- 
neral account. Savill v. Barchard. 53 

Lights. 

Vide Nuisance. 

Limitations (^Statute of J. 

1. Where the demand is of alx>ve si^ 
years standing, and the defendant, o^ 
being applied to, says, ^' I think I am 
bound in honour to pay the money; 
and I will do it when I am able,'' this 
is a conditional promise, and not an ab- 
solute one, to tadce it out of the statute. 
Davics v. Smith, ' 36 

2. Where such a promise is made, the 
plaintiff must prove the defendant's 
ability at the time of bringing the ac- 
tion. Davies v. Smith. 36 



3. Where a demand was above six years 
standing, the defendant being asked 
for money by a third person, said, " I 
must pay Mr. P. (the plaintiff) first;" 
this is a sufficient acknowledgment, 
though not made to the party himselC 
Peters v. Broxmi, Page 46 

4. When a debt of a bill of six years 
standing is demanded, and the defend- 
ant says he has paid it, and will shew 
the receipt ; but does not, — it is not 
such an acknowledgement as takes the 
debt out of the statute of limitations. 
Buck V. Guy, Gent. 184 

M. 



Market 

Where a place has been used as a fair or 
market for twenty years, though such 
has not been legally constituted, a per^ 
son who exposes goods there, under the 
idea that it is a legal fair or market, 
cannot be indicted for a nuisance. 
Rex V. Smith. 109 



Master and Servant. 

If a servant employs a tradesman to do 
any work, who has not been employed 
before by his master, and the trades- 
man does the work without any com- 
munication with the master, though the 
thing to which the work was done was 
the property of tlie master, he is not 
liable. Hiscox v. Greenwood. 174 



Memorandum. 

1. When an order is given verbally for 
goods, and the person to whom it is 
given puts down the terms of it in 
writing, as a memorandum, but it is 
not signed by the person ordering the 
goods, the terms of the order may be 
given in evidence, w^out producing 
the written memorandum. Dalison v. 
Stark. 163 

2. When a receipt for money has been 
given on unstamped paper, it may be 
used by a witness, who saw it given, to 
refresh his memory. Ramberi v. Co* 

, hen. 21 3 

I Muric* 



Music. 

To sutgect a parly to the ppnaltiee of the 
itatule 25 Geo. II. c. 36, for keeping a 
bouse for illegal dancing and music, it 
is not necessary that the party who kept 
the bouse should take money for ad- 
mitioo, Archer V. IFiliir^ce. Po^l86 

N- 
Negligence. 

la an action ai^inst two, for negligently 
driving a chaiEe, if the two defendants 
have hired it jointly, and were jointly 
in the poseefsioa of it, both arc liable 
for the accident. Atiier, If it belonged 
to one .only, and the other was merely 
a pasaenger. Daixy v. Cliambcrlaine 
and another. 239 

Newspaper. 

An advertisement published in the news- 
paper, concerning any person, though 
conveying with it an imputation inju- 
rious to the character of the party 
about whom it is published, is not a 
libel, if done bona fide, and with a view 
of obtaining infomiation on the sub- 
ject alluded loin the advertisement, by 
a person really interested in the disco- 
very. Deluny V. Jones. 191 
VideI.iie/,2. 

Note. 

1. A check drawn on a banker, in liie 
name of any person, is not evidence to 
establish a debt, even though the mo- 
ney was'proved to be paid to the per- 
son whose name is used. Caiy v. Ger- 
riik. 9 

2. When the payee of a note, the consi- 
deration of which is usurious, on being 
arrested forit, prerails on another per- 
son to JMn him in another note for the 
full debt, the usury in the first note 
shall not void the second. Tvrner v. 
Hulme, Gent. 11 

Notice. 

1. A misdescription of the premises in a 
notice to quit, is not fatal, if they are 
otherwise sufficiently designated, tbat 



the parly lowborn the notice has been 
given, has not been misled by it. Doe 
on the demise of Cox and others. 

I'agc 185 
2. When an assignment has L<.-eu exe- 
cuted of property doe by a third per- 
son, and the party to whom the assign- 
ment is made, for tba purpose of giving 
notice to such third perbon, prepares 
tHO notices at the same time, which he 
signs, and server one of them on t^uch 
person, if an action is afWrwards 
brought by the assignees, he can give 
that notice in evidence which he re- 
tained, widiout giving a notice to pro- 
duce thai served on the other pereoo. 
&irteet If alt. v. Hubbard. S03 

Notice to quit, vide Ejecmenl. 1, 2 

Nmsance. 

1. Where a party entitled to lights, but 
with some obstructions, removes that 
obstruction, and it is again restored, 
but so as to diminish the quantity of 
light before enjoyed, the party can 
maintain an action for the obstruction. 
Cotterel v. Chiffiihs. ' 69 

2. Where a place has been used as a pub- 
lic fair or market for ttvcnty years, to 
which people have resorted for the 
purpose of exposing their goods there 
to sale, they shall not be Uiible to an 
indictment for a nuisance in obstruct- 
ing the highway, if they were fairiy 
using the market. lUi v. Smith. 109 

3. An indictment will not lie for tliat 
which is a nuisance only to a few in- 
habitants of a particular place. The 
King on the prosecution of Allen at»d 
others, v. L/oyrf. v .200 

o. 



Action for otislructJi^ one, vide SiefiJ'. 
P. 

Parish. 

To prove the boundaries of a parish, Pt- 
pers respecting it, found ins box be- 
longing to the former incuQibent, fcnd 
by his reproentative batKicd over to 
the 
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tl^fe successor, are evidence. Juirl v. 
Lewis. , Page 1 

Vide Evidence, 2. 

Partner. 

1 . Where a partner's name does not ap- 
pear in the firm, he is liable for goods 
furnished only during the time he was 
actually a partner, axid received a share 
of the profits, unless he was known to 
be a partner; in which case he shall be 
liable af\er he has actually ceased to* 
be so, unless he gave notice of his 
having quitted the concern. Evans v. 
Dnifumond. 89 

2. If two partners give a joint bill of ex- 
change for a partnership demand, and 
which bill becomes due, and the holder 
afterwards takes the separate bill of one 
of them, the other is discharged. 

S. C. 

3. If a sailor engages in a whaling voy- 
age, and is to receive a certain propor- 
tion of the profits of the voyage in lieu 
of wages, when the cargo is sold, he 
may maintain an action for his wages 
against the captain ; and shall not be 
considered as a partner. Wilkinson v. 
Frasier. 182 

Partictdar. 

1. The plaintiff's demand must corres- 
pond with the evidence; therefore, 
where the particular specified the cause 

' of action to be on a note only; and on 
its being produced, it was found to 
have an improper stamp, the party is 
precluded by his particular, from going 
into evidence of the consideration. 
Wade V. Beasley. 7 

2. Under a particular of the plaintiff's 
demand, stating that the action was 

- brought to recover the amount of a 
note of band, interest on it is recover- 
able when the note is payable by in- 
stalments; and on failure of any in- 
stalment, the whole is to become due, 
the interest is to be calculated on'the 
whole sum remaining unpaid, or in de- 
fault of any instalment; and not on 
the respective instalments, at the re- 
spective times when they would become 
payable. Blake, executor of Dale, v. 
Lawrence. 147 



Payment 

If a payment has been made by bills, it 
shfldl be good evidence ; and they shall 
be presumed to be paid, unless the con- 
trary is shewn. Hobden v. Hartsink. 

Pagei6 
Vide Note. 

Pleading. 

When there are several indoners of a 
bill, the plaintiff may declare on an in- 
dorsement by the payee to his imme- 
diate indorser, without stating the in- 
termediate ones. Chaters v. Bell and 
others. 210 

Promissory Note. 

1. Wlien a promissory note has been 
given for money 'due by the d^ndant 
to the plaintifn who declares on it, to- 
gether with the money counts, he must 
prove the note lost or destroyed, before 
he can have recourse to the money 
counts, if it appears that the money 
80 claimed was that for which the note 
was given. Dangerfield v. Wilby. 159 

2. The indorsee of a promissory note 
mav maintain an action for money had 
and received against the maker. Dims^ 
dule and others v. Lcmeheiter, 201 

s. 

Sailor. 

If a sailor engages on a whaling voyage, 
and is to receive a certain proportion 
of the profits of the voyage, in lieu of 
wages, when the cargo is sold, he 
may maintain ^n action for his wages 
against the captain ; and shall not be 
considered as a partner. Wilkinson v. 
Frasier. 182 

Vide Country {Foreign.) 

Sale. 

1. In an action for money liad ami re- 
ceived, to recover back a deposit on a 
sale, on the ground yf a defect of title, 
the party bringing the action must 
prove the title \mA ; and it shall not be 
sufficient to shew that the title has 
been deemed insufficient by convey- 
ancers 
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ancers, who have been employed to 
advise upon it. Camfield v. Gilbert. 

Page 221 
2. Under the general count for money 
paid, the buyer of the property shall 
not recover the exigences of investi- 
gratinp: the title, if it turns out to l)c a 
bad one. Camfield v. Gilbert. 221 



Vide Goodi. 



Sample. 



Set-off. 



1. A poundage agreed to be paid to a 
person for recommending customers, 
is illegal, and cannot be made the ob- 
ject of 8ct»ofl! Wyburd v. Staunton, 

179 

2. When an annuity is void for a defect 
in the memorial, and the grantee 
brings an action to recover the consi- 
deration, the grantees, under a plea of 
set-ofl^ may give in evidence the whole 
of the payments made on account of 
the annuity; but if any iiccount of 
more than six years standing, the plain* 
tiff should reply the ststtute of limita- 
tions. HilUy. Hills. 196 

3. A guarantee, to the amount of a cer- 
tain sum of money given for a third 
person, cannot be set ofil Crawford 
and others t?. Stirling, 207 

Sheriff. 

Where more money has been taken for 
a bail-bond than the law allows, but not 
by the officer to whom the warrant 
was directed, but by another, no ac- 
tion lies against the sheriff. George v. 
Paring. 63 

Skip. 

1. The register at the custom-house is 
conclusive evidence of the owncrs»hip 
of a ship. Marsh v. Robinson. 98 

2. A captain of a ship who has entered 
into engagements on account of her, 
acquires tliereby a lien on the goods 
and freight, to the extent of his en- 
gagements. White V. Baring. 22 

Slander. 

In an action for slanderous words im- 



puting dishonesty to the plaintiflT, tlif 
declaration Is not supporteil by proving 
words which may import such a mean^ 
ing, but are equivocal, and may have 
a different import. Harrison v. Strut- 
ton. Page 218 

Society f Friendlj/ J . 

A bond, conditioning for the production 
of a box,' containing the subscriptioiiH 
of a Friendly Society, need not be 
stam|)cd. Carter w. Bond, 253 

Sound List. 

Vide Evidence. 

Stage-coach. 

When carriers give notice that they will 
not be liable for goods lost, beyond the 
value of 5/., that extends to the pro- 
perty of pasaengers ^ng by the 
coach, or other carriage; and not to 
goods sent to be carried only. Clark 
V. Gray, 177 

Stamp. 

A bond, conditioning for the producUoo 
of a box, containing the subscriptions 
of a Friendly Society, need not be 
stamped. Carter v. Bond. 253 

Statute (PenaiJ. 

1 . In debt qui tarn, under the stat. for 
usury, the day laid in the declaration 
is material, though laid imder a sciz. ; 
and any variance from it is fatal. Hot' 
ris qui tarn v. Hudson, 152 

2. To sul>ject a party to the ))enalties of 
the statute 25 Geo. II. c. 36, for keep- 
ing a house for illegal dancing and 
music, it i\not necessary that the party 
who kept the house should tek^ v^cy 
for admission. Archet v. WilU^ice. 

186 

3. The penally under the Game Certifi- 
cate Act, for not producing a licence 
when lawfully required, is not com- 
plete by the refusal to produce it, un- 
less the party refuses, on request, to 
tell his christian and surname, and 
place of his residence. Molten v. Ro- 
gas, 215 

8 4. An 



INDEX. 



Wl 



4. An unqualified and unlicensed person 
may join in the sport with a person 
lawfully entitled to kill game, if he 
merely joins in the sport, and is not 
himself a principal, or u»ing his own 
dogs. Molten v. Rogers. Page 217 

Suit. 

The existence of a suit in a particular 
term may be proved by the declara- 
tion ; but not the commencement of 
the suit itself. Matthews v. Haigh. 100 

T. 

Tenant. 

Though a building may be raised on a 
brick foundation, and have a brick 
chimney, if the erection on such found- 
ation is of wood, and the building be 
used for the purposes of trade or ma- 
nufacture, the tenant ma^ remove it 
at the end of his term. Penton v. Ro^ 
hens. 22 

Vide Assumpsit, 2. 

Tender. 

1. Though the plaintiff disputes the 
quantum of the sum proposed to be 
tendered, and says he will not accept of 
it ; to constitute a legal tender, some 
money mutt be produced, thouffh not 
the actual or speciBc sum. Dickenson 
▼. Shee. 67 

3. Where a tender has been made in 
term, prior, in fact, to the commence- 
ment of the action, and the deckiration 
is entitled generally of the term; as it 
refers to the first day, the defendant 
should cotnpel the plaintiff to entitle 
his declaration specially, or be cannot 
give the tender in evidence. Roffe v. 
Norden. 72 

3. I lea of tender, and replication of sub- 
sequent demand and refusal, a letter 
'sent subsequent to the tender, to the 
defendant's house by the plaintifi^ and 
to which an answer is sent out, that it 
shall be settled, is evidence to go to the 
jury. Hi^fward v. Hague, 94 

Terrier. 

A terrier or map, not signed by the pa- 
Vou IV. 



rishioners or parish-officers, is not evi- 
dence of the boundaries of the parish. 
Earl V. Lewis, 



Page 1 



Tort. 



If a party, whose goods have been tor- 
tiously taken, brings an action for 
them, and declares for goods sold and . 
delivered, and the defendant pays mo- 
ney into court, he cannot set up the 
tort in bar of the action on the contract. 
Bennet v. Francis, 28 

In Transitu. 

1. To deprive the owner of goods of his 
right to stop them in transitu, it is not 
necessary that they shouki be delivered 
at the consignee's place of abode ; it 
is sufficient if they have come to his 
possession, and he has exercised on 
them any act of ownership. Wright v. 
Latpes, 82 

2. When goods have been ordered by an 
agent, who has a power of disposing of 
them as he thinks fit, for his principals, « 
if they come to hit posteasion, though 
not to hb principab, thev cannot be 
stopped in transitu, Leeds v. Wright, 

243 

TreifOMS. 

To entitle a party to mamtain trespass 
for the mesne profits, it it not neces- 
sary to execute an habere, if the plain- 
tiff has bcMsn let into possession by the 
defendant. Cahert v. Hortfali. 167 

Trofver. 

I 1. Where goods are delhrered under a 
contract, as to do something with 
them, and to deliver them acowrding 
to the party's undertaking, an ooiission 
of the party's doing what he so under- 
took to do, will not sustain an action of 
trover, unless there has been an actual 
refusal to deliver. Scverin v. Keppell, 

156 
2. Where an ii\jury has been done to a" 
chattel belonging to another, in endea- 
vouring to do a service to such person 
out of charity, or to prevent mischief 
from the act of such person, an action 
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of irorer will njt lie for it. Drake v. 
Skorter. Pu^ 1G5 

u. 

Unlicensed House. 

To subject a party to the penalties of sta- 
tute 25 Geo. 11. c. SG, for keeping a 
house for illegal dancing and music, it 
is not necessary that the party who 
kept the house should take money for 
admission. Archer v. IVilUngrice. 

186 

Use and Occupation. 

Where an agreement is entered into by 
deed to demise premises, but by words, 
not amounting to an actual demise, as- 
sumpsit for use and occupation may be 
maintained. Elliot v. Rogers. 59 



Usury. 

■ 

1. If the payee of a note given for usu- 
rious consideration, arrests the maker, 
who* to procure his liberation, prevails 
on a third person to join him in another 
note to the amount of the debt, the 
usury which aflected the first note shall 
not afiect the second ; and it is, there- 
fore, no defence to an action on it. 
Turner v. Hulme. 11 

3. A count in debt for usury, stating it 
to be committed in a loan from A, to 
B, is supported by shewing that B, 
was indebted to A, as the maker of a 
note, of which A. was the indorsee; 
and on its becoming due, that A. gave 
further time for the payment of it. 
Manners q. t. v. Postan. 241 

Variance. 

In debt, qui tarn, under the statute for 
usury, the day laid in the declaration 
is material, though laid under a sciz, ; 
and any variance from it is fatal* Har- 
ris q, t. V. Hudson. 152 

w. 









Wages. 

If a sailor engages on a whaling voyage, 
and is to i cceivc a certain pi9|)orlion 



of the profits of the voyage id lieu of 
wages, wlien the cargo is imiM, be may 
msiiiitain an action for his wag«» against 
the captain ; and shall not be consider- 
ed as a partner. Wilkinaom v* Fnmer. 

fVilL 

1. Where a will is impeached on the. 
ground of fraud, and the witnei&es are 
dead, evidence is admissible as to what 
their characters were when living. Doe 
ex item. Stephenson v. Walker. 50 

2. When the witnenes to a will are dead, 
and forgery is imputed, or the procur- 
ing of the will by impro|)er means, evi- 
dence, as to the character of the wit- 
nesses, is admissible. 5. C 

Wihtess. 

1. The drawer of a bill of exchange is a 
good witness to prove the defendant's 
acceptance, even though forgery of it 
is imputed to the witness. Uickenmn 
V. Prentice, 32 

2. Where a will is impeached on the 
ground of fraud in procArins it, and 
the subscribing witnesses are dead, evi- 
dence to their characters when living, 
is admissible. Doe ex d<;m. Stephen" 
son V. Walker. 50 

3. If a witness, called by the plaintiff has 
been examined, cross-examined, and 
quitted, and the defendant finds it ne- 
cessary afterwunls to call him back to 
prove his plea, the defendant's counsel 
is not bound to examine him as in 
chief, but may put to him leading 
questions, ason cross-examination. Dic- 
kenson V. Sftee. 67 

4. A witness cannot be cross-examined as 
to what he swore in an affidavit, unless 
the affidavit be produced. Sainihill v. 
Bound' 74 

5. Where an action is brought by several 
owners of a ship, a release from one of 
them will l)e sufhcient to make an in- 
terested witness competent. Hockless 
V. MitcliclL 86 

6. Where a witness comes to swear that 
he would not believe another on his 
oath, what questions may be asked him. 
Mawson v. Hartsink, 102 

7. In an action for a debt due by several 
partners, one of them, who has not been 

joined 
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Joined in the action, cannot be made a 
witne8s4i>r the defendant by havin<^ a 
release from him only. Cheync v. 
Koops. Page 120 

8. Tt prove a title to the lessee of pre- 
mises in an action of trespass, for 
breaking^ and entering them, the lessor 
is an inadmissible evidence. Smith v. 
Chambers, 164 

9. In a joint ejectment a^inst two, one 
of whom sufiers judgment to go by de- 
fault, and the other takes defence, the 
defendant who has let judgment go by 
default is a good witness to prove the 
other in possession. Doe on the de- 
mise of Harrop ▼. J. Hreen and G, 
Green. 198 

to. A witness cannot be asked a Question 
which tends to disgrace or degrade 
him. Rex v. Lewis and others. 225 

11. How far a witness may be examined 
as to matters tending; to dis<;race or 
degrade him. Macbride v. Macbu^ide, 

242 

12. In an action on a policy of insurance 
on goods, the supercargo, who was to 
have had a share in the ])rofits of the 
adventure, is a good witness, where the 
goods were lost before they were sold. 
Robertson v. French, 240 

13. A bill of parcels, on which was 
written, " Settled, by one bill at three 
and another at nine month:*,'' is not 
admissible in evidence, unless it is 
stamped. Smith v. At//y. 249 



14. When an instrument, execiiled in the 
presence of a subscribing witness, is of- 
fered in evidence, whether in chief in 
the cause against the defendant, or col- 
laterally, it must l)e proved by the sub- 
scribing witneiis : nor shall the admis- 
sion of the execution of it, by the party 
who executed it, be received, man-' 
ners q, t. v. Postan. P^gc 939 

15. An arbitrator may be called to prove 
what matters were claimed before biro, 
on a reference. Martin v. Thornton, 

181 

Words. 

In an action for slanderous words, im- 
puting dishonesty to the plaintifi^ the 
declaration is not supported by proving 
words which may import such a mean- 
ing, but are equivocal, and may have a 
diflerent import. Harrison v. Stratton, 

218 

Writ. 

To prove that a writ issued in a particu- 
lar cause, it is not sufficient to prove 
the prascipe by the Blazer's book, and 
to give notice to the party to produce 
it ; it should be shewn that, after the 
return, the treasury was searched, and 
no such writ found ; and that it was 
in the party's hands, who had notice 
to produce it. Edmondstone v. Plaisted, 
Gent. 160 
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